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Foreword

This special edition of VeRBosity provides information about how the
Veterans’ Review Board (VRB) will review decisions made under the
Veterans’ Entitlements Act 1986 (VEA) and Military Rehabilitation and
Compensation Act 2004 (MRCA).

The VRB is required to provide a mechanism of review that is fair, just,
economical, informal and quick in an environment, which ensures respect
for the service of applicants and dignity in the conduct of proceedings.

As noted in the General Practice Direction, the VRB aims, wherever possible,
to finalise applications for review within 12 months of lodgement. At
present the VRB has an increased focus on Alternative Dispute Resolution
(ADR) procedures, following the recommendations in the Review of Military
Compensation Arrangements. The VRB will assist the parties to attempt to
finalise a matter prior to hearing through procedures such as case
appraisal, while ensuring that appropriate steps are taken to prepare
matters for hearing, if they cannot be resolved through ADR mechanisms.

This guide is a resource for both applicants appearing before the VRB and
advocates who prepare and present cases at the VRB. It sets out the
procedures that the VRB will adopt in managing applications for review. It
explains what is expected of applicants and advocates to assist the VRB
during the review process. However, the VRB recognises that the particular
steps to be taken in moving each application towards resolution will vary.
More information on the obligations of applicants and advocates appearing
before the VRB is contained in Fair Hearing Obligation guideline available
on our website.

I would like to thank the many ESO representatives who provided
valuable comments on earlier versions of this handbook and to those more
recently, who have provided feedback and comments in relation to the
development the General Practice Direction and other guidelines. Ilook
forward to continuing our regular dialogue at the VRB Advocate’s Forums
held around Australia.

I'would also like to thank Katrina Harry, National Registrar and
Jane Warmoll, A/g Legal Officer for their efforts in updating this edition of
the special handbook

Further information about practice and procedure at the VRB, submission
templates and practice notes on recent cases, can be obtained from the
VRB’s website at www.vrb.gov.au.

Du—«u?) 1—\%}-%

Doug Humphreys
Principal Member
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About this Handbook

This Handbook is divided into 4 parts, the first deals with VRB processes
and procedures including the Practice Directions and Alternate Dispute
Resolution processes, the second concerns matters particularly relating
to the role of representatives, the third relates to the VEA system and
benefits, and the fourth concerns the MRCA system and benefits. There
are a number of Appendices containing various types of information.

Sometimes it is difficult to avoid using technical terms. These are
usually explained when first used in each chapter, but have also been
listed alphabetically in the Glossary at p 145.

This Handbook has been written having regard to the law as understood
by the authors in June 2012. The legislation may subsequently be
amended and the courts may give further guidance on that law.
Readers should have regard to any changes or subsequent court cases.
Updated practice notes and guidelines may be downloaded from the
VRB'’s internet site at www.vrb.gov.au/publications.html

While the authors have made every attempt to ensure that the
information contained in the Handbook is accurate and up-to-date, no
responsibility will be accepted for any errors or omissions. The
discussion of matters in the Handbook is not intended to constitute legal
advice, nor is it a substitute for the legislation.
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Chapter 1 — About the VRB

Role of the VRB

Establishment

Functions and powers

Jurisdiction

Organisation
Operations Manual

How to contact the VRB
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Role of the VRB

1.1

1.2

1.3

The Veterans’ Review Board (VRB) is a
statutory body whose role is to provide
independent merits review.

The VRB is not a court, but a specialist
high volume tribunal. Merits review
means the VRB makes a fresh decision
that it considers is the correct or
preferable decision in all the
circumstances. In doing so, the VRB
exercises the same statutory powers,
and is subject to the same limitations,
as the decision-maker whose decision
it is reviewing.

The VRB aims to do this in a manner
that is timely, fair, impartial, of high
quality, and with as little formality or
technicality as possible.

Establishment

1.4

The VRB was established in 1985 under
the  Repatriation  Act 1920
continued in existence by the Veterans’
Entitlements Act 1986 (VEA).

and

Functions and powers

1.5

1.6

The VRB reviews decisions made by
officers of the Department of Veterans’
Affairs (DVA) who have been given
power the VEA by the
Repatriation Commission to decide
claims for pension and applications for
increase in pension. These officers are
called ‘delegates’ of the Repatriation
Commission.

under

The VRB'’s role was extended in 2004 to
review determinations the
Military Rehabilitation and Compensation
Act 2004 (MRCA). It is concerned with
rehabilitation, and compensation for
members of the Australian Defence
Force (ADF) and their families for
injury, disease or death related to
service rendered on or after 1 July 2004.

under

1.7 In conducting a review, the VRB is not

bound by the rules of evidence or any
of the findings within the decision it is
reviewing.
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Jurisdiction

1.8 The VRB can review only particular
types of ‘decisions’ and ‘determinations’

specified in the VEA and MRCA.
(See the charts at page 6.)

1.9 While the VEA uses the term “decision’,
the MRCA uses “determination’.

1.10 Under the VEA, the VRB’s function is
to review decisions of the Repatriation
Commission concerning:

e claims for the acceptance of injury or
disease as war- and defence-caused;

e claims for war widow(er)s’ pension
and orphan’s pension;

e assessment of the rate of pension
payable for incapacity from war-
and defence-caused or
disease; and

injury

e claims for the grant of an attendant
allowance.

111 The VRB cannot review decisions
relating to any other veterans’ benefits,
allowances or pensions under the VEA
such as those relating to medical
treatment, or service pensions.

112 Under the MRCA, the VRB may
review ‘original determinations’ of the
Military Rehabilitation
Compensation Commission (MRCC)
concerning a wide range of matters
and benefits. These include whether
the Commonwealth is ‘liable’ for an
injury, death, whether
compensation is payable for incapacity
for service or work, for permanent
impairment, for cost of treatment, or
whether various allowances and other
benefits can be provided.

and

disease or

113 The VRB may also review original
determinations of a service chief of the
ADF or a delegate of the MRCC
concerning rehabilitation programs
under the MRCA for members and
former members of the ADF.

Organisation

1.14 The VRB members are statutory office
holders appointed by the Governor-
General.

1.15 The VRB has offices New South Wales,
Victoria and Queensland and Western
Australia.

Principal Member

1.16 The Principal Member is responsible
for the efficient operation of the VRB
and the arrangement of its business,

procedures the

constitution of panels of members to

including and

hear cases.

1.17 The Principal Member issues directions
from time to time relating to the
operations of the VRB. However, the
Principal Member cannot direct any
member on the law or on the decision
to be made in a particular case.

Membership

1.18 The VRB carries out its functions by
having panels of members hear cases.

1.19 To establish their independence from
DVA, members of the VRB are
appointed by the Governor-General
for terms of up to 5 years. Members
may be reappointed from time to time.
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1.20 Membership of the VRB is in a number
of categories — the Principal Member,
Senior Members,
(selected from lists submitted to the
Minister by ex-service organisations)
and Members. VRB members have a
wide range of expertise and experience.

Services Members

1.21 Each panel usually consists of a Senior

Member, a Services Member, and
another Member.

National Registrar

122 The VRB’s National Registrar is

responsible to the Principal Member for
the direction and coordination of the
activities of the staff on a national basis.

State Registrars

123 The Registrar each state
responsible to the National Registrar
and the Principal Member for the
administrative operations of the VRB
in their state.

in is

Staff

1.24 Members of the VRB are assisted by a
number of staff. Those staff are
provided to the Principal Member by
the Secretary of DVA.

1.25 The Australian Public Service Code of
Conduct and Values set the standards
of behaviour and conduct expected of
VRB employees.

126 DVA has no operational control over
those staff while they work for the VRB.

Registries

127 The offices from which the VRB
operates are called Registries. The
National Registry of the VRB is in
Sydney at :

Level 2, Building B
Centennial Plaza

280 Elizabeth Street
SURRY HILLS NSW 2010

128 The NSW and Australian Capital
Territory registry is in Sydney at :
Level 2, Building B
Centennial Plaza
280 Elizabeth Street
SURRY HILLS NSW 2010

1.29 The Victorian and Tasmanian Registry
is in Melbourne at :
14t Floor
300 La Trobe Street
MELBOURNE VIC 3000

1.30 The Queensland, South Australian and
Northern Territory Registry is located
in Brisbane at :

Level 8, Bank of Queensland
Building

259 Queens Street
BRISBANE QLD 4000

1.31 The Western Australian Registry is
located in Perth at:
5t Floor AMP Building
140 St Georges Terrace
PERTH WA 6000

VeRBosity SPECIAL ISSUE

4



Chapter 1- About the VRB

Operations manual

1.32 The VRB'’s Operations Manual details the
procedures to be followed in the
processing of applications by VRB staff
and members. The Operations Manual is
available on the VRB’s web site.

How to contact the VVRB
Telephone

1.33 The VRB can be contacted at the cost of
a local call from a metropolitan area

on 1300 550 460 or from a country area
on 1800 550 460.

1.34 The VRB does not provide legal advice
about particular cases, but Registrars
may give advice and assistance on
practice and procedure at the VRB.

Using e-mail

1.35 The VRB has a general e-mail address
contact@vrb.gov.au by which you can
ask questions or seek further
information. You can also use this
e-mail address to send feedback.

1.36 E-mail should not be used to provide
any personal information to the VRB
because the Internet is not a secure
environment. Any contact details that
you send to the VRB by e-mail will not
be used for any purpose other than to
respond to your message.
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VRB Jurisdiction under the VEA and MRCA

Veterans’ Entitlements Act 1986

/

I \

claim for pension under

application for
attendant allowance

application for
increase in pension under

tion 14
section section 15 under section 111
Section Section
concerning | determined Matter
the matter under
14 19 Claim for disability pension for injury or disease
14 19 Claim for war widow’s or orphan’s pension for death
15 19 Application for increase in disability pension
98, 111 98 Application for attendant allowance

Military Rehabilitation and Compensation Act 2004

'

N\

! ! \

. . . compensation
compensation compensation compensation
T et b . . for treatment,
liability rehabilitation | | for permanent for incapacity for
impairment for work dependants allowances,
1
P P debts
Section Section
concerning | determined Matter
the matter under
CHAPTER 2 ACCEPTING LIABILITY
23 333 Liability for service injury or disease
24 333 Liability for service death
CHAPTER 3 REHABILITATION
44 44 Whether to carry out an assessment for rehabilitation
45 45 Require a person to undergo an examination
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Section Section
concerning | determined Matter
the matter under
48 48 Payment of costs reasonably incurred in connection with an
examination
51 51 Whether the person is to undertake a rehabilitation program
51 51 Content of a rehabilitation program
53 53 Cessation or variation of a rehabilitation program
58 333 Whether an alteration, aid or appliance is reasonably required
58 333 Amount of compensation for alteration, aid or appliance
61 61 Assist the person in finding suitable work
64 64 Appointment of a case manager
CHAPTER 4 COMPENSATION FOR MEMBERS AND FORMER MEMBERS
68 333 Whether the person suffers an impairment that is permanent and
stabilised
68 333 Degree of impairment
68 333 Date on which the person became entitled to compensation under s68
71 333 Additional compensation
74 333 The effect on lifestyle
75 333 Interim compensation
78 78 Whether to extend the choice period
82 333 Amount of compensation for financial advice
89 333 Amount of compensation for incapacity for service or work for members
118 333 Amount of compensation for incapacity for service or work for former
members
201 201 Whether to extend the choice period
203 333 Whether to receive special rate disability pension
206 333 Amount of compensation for financial advice
214 333 Compensation for household services
217 333 Compensation for attendant care services
221 333 Telephone allowance
226 333 Compensation for loss of, or damage to, medical aids
CHAPTER 5 COMPENSATION FOR DEPENDANTS
233 333 Compensation for wholly dependent partners re death
236 236 Whether to extend the choice period
240 333 Amount of compensation for financial advice
242 333 Compensation for wholly dependent partners re permanent impairment
and incapacity
244 333 Directions re payment if 2 or more partners entitled to compensation
245 333 Telephone allowance
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Section Section
concerning | determined Matter
the matter under
251 333 Compensation for eligible young person re death
255 333 Compensation for eligible young person re permanent impairment and
incapacity
257 333 Directions re payment if 2 or more eligible young persons entitled to
compensation
263 333 Compensation for other dependants
267 333 Funeral compensation
CHAPTER 6 TREATMENT
271 276 Compensation for cost of treatment under Part 2
273 276 Compensation for cost of treatment before determination of entitlement
under Part 3
291 333 Compensation for cost of accommodation relating to treatment
291 291 Approval of an attendant to accompany the patient
293 333 Compensation for cost of journey relating to treatment
297 333 Compensation for transportation of another person to hospital or
mortuary
300 333 Pharmaceutical allowance
315 315 Amount of overpayment to be recovered
316 316 Amount of interest to be recovered
317 317 Reduction of payment because of previous overpayment
CHAPTER 7 CLAIMS
320 320 Approval of person to make claim on behalf of a person
325 325 Needs assessment
328 328 Requiring a medical examination
330 330 Refusal to deal with a claim for failure to comply with obligation notice
333 333 Determination of claim for compensation
340 340 Determination overriding RMA decision concerning a SoP
342 342 Onset date of incapacity for service or work
343 343 Date of death
CHAPTER 10 LIABILITIES APART FROM THE ACT
398 398 Deductions from an award of damages for compensation paid and costs
incidental to claim
CHAPTER 11 MISCELLANEOUS
424 333 Special assistance
428 428 Amount of debt that should be written off
429 429 Amount of debt that should be waived
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Chapter 2 — The VRB application
process

How to apply for a review

Time limits

What happens when an application

is lodged

Review or reconsideration by a delegate

Receipt of application

Practice Directions

The dismissal process

Review of dismissals by the AAT

Withdrawals

How to apply for a review

2.1

2.2

2.3

Applications for review have to be
in writing and lodged at an office of
DVA or an approved DVA VAN
office.

An application can be made by
either filling out an application
or writing a letter. An
application cannot be made by
telephone. An application must be in

form,!

writing.

Currently, applications cannot be

lodged at the VRB.

T An application form can be downloaded from the

VRB’s website (www.vrb.gov.au) or obtained
from a VRB Registry or DVA office.

Reasons for review

24

25

Under the MRCA, an application for
review must set out a statement of
the reasons for the application.?

While this is not required under the
VEA - it is useful for reasons to be
provided. If this is done, the s31
review delegate’> or VRB member
conducting a case appraisal will
know why the applicant disagrees
with the primary decision. As such,
there will be a greater chance of an
early resolution of the case.

2MRCA, s 352
3 A Departmental internal review officer, known as

a s 31 review delegate, see page 12.
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Chapter 2 - The VRB application process

Information to be included in an
application

Applicant’s name
Address
Telephone number

Date of the decision or
determination to be reviewed.

Name of the delegate.

Whether it was a Repatriation
Commission decision, or MRCC
or service chief determination.

Are there time limits to apply?

2.6

2.7

There are strict time limits under
both the VEA and the MRCA for the
lodging of applications for review.
(See the chart below.)

The time for making an application
begins to run from when the
Repatriation Commission decision
or MRCC determination is received
at the applicant’s postal address, as
last notified to DVA.4

What if an application is out of time?

Why the applicant disagrees with 2.8 The VRB has no discretion to extend
the decision or determination. the time for lodging applications for
review.
Name of representative, if any.
2.9 If an application for review is lodged
outside the time limit, the VRB
cannot consider the matter, and a
new claim should be lodged with
DVA or MRCC.
Time limits for review by VRB
Veterans’ Entitlements Act 1986
Matters Time limit Extension of time
Assessment of pension 3 months No
Entitlement matter 12 months, but 3 months for maximum benefits if successful No
Attendant allowance 3 months No

Military Rehabilitation and Compensation Act 2004

Matters Time limit

Extension of time

All matters 12 months

No

4 Acts Interpretation Act 1901, s 28A and s 29.
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Electronic lodgement of applications

210 Applications can be lodged
electronically at certain DVA fax
numbers.

211 Before lodging an application for
review (or other document) by fax,
the person should contact DVA
(telephone 133 254 from a
metropolitan area or 1800 555 254
from a country area) to find out the
appropriate fax number.

The VRB application process

VRB and
applicant receive
s 137 report from
DVA or MRCC.

VRB receives

notice of
application from
DVA or MRCC.

Applicant /
representative
sends VRB
certificate of

Final case
appraisal. Possible
request of DVA or
MRCC for further

material readiness.

4 A

VRB lists for hearing.
Notifies applicant,

representative, DVA,

Commission. Adjourn to obtain

further material.

212 If an application is faxed to the
wrong fax number, it will not be
regarded as having been validly
lodged.

213 Unless the relevant Commission has
approved a manner and address for
electronic lodgement, an application
must be posted or delivered by hand
to an office of DVA.S

Is there a fee?

214 There is no application fee for a
review by the VRB, but the applicant

VRB writes to

Applicant can

applicant * elect to have ADR

asking whether process including
aPplicant case appraisal
wishes to before matter is
attend the

hearing and/or listed for hearing

be represented.

VRB writes to
applicant /
representative
asking for a
certificate of
readiness or advice
regarding progress.

VRB receives
response from
applicant about
attendance at
hearing and
representation.

is responsible for the cost of

representation or obtaining

evidence.

Final VRB decision and
Hearing ' reasons published, notifying

applicant of appeal rights.

5VEA, s 5T, s 136; MRCA, s 323, s 352.
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What happens when an
application is lodged?

2.15

2.16

2.17

2.18

When an application for review is
lodged, DVA or the MRCC are
required to provide to the applicant,
within 6 weeks, a report containing
a copy of all the relevant documents.
The report is prepared under s 137
of the VEA, and is known as a ‘s 137
report’ (also ‘the Departmental
report’ or ‘s 137 documents’). Section
137 of the VEA also applies in
MRCA cases.

The applicant has 28 days, or longer if
requested, to provide comments on
the s 137 report. DVA or the MRCC
must then send all documents relating
to the decision, including any
comments received from the applicant
to the VRB.

Confidential material or other
material that might be prejudicial to
the physical or mental health of the
applicant can be excluded from the
report.t If such information is
withheld from the applicant, the
VRB still has a duty to consider
whether it should be released to the
applicant. If not, the VRB can release
it just to the representative.” The
VRB must advise the applicant that
information has been withheld.

If such material is withheld, the VRB
must do what it can to ensure that
the applicant is aware of the nature
of, and has an adequate opportunity
to respond to, any relevant

6 VEA, s 137(2)
7VEA, s 153(2)

information that might be contained
in the material .®

Review or reconsideration by
a delegate

2.19 Both the Repatriation Commission
and the MRCC can review their
decision or determination in light of
the applicant’s comments or further
evidence.

220 A request for such a review or
reconsideration can be made at any
time before lodging a certificate of
readiness with the VRB .

Receipt of application

221 When the VRB receives the s137
report from DVA or the MRCC, a
VRB staff member checks that the
application was lodged within the
specified time limits and that
relevant material is included and
legible.

222 A letter is then sent to the applicant
giving information about the VRB
and asking whether the applicant
wants to attend the hearing and
whether he or she intends to seek
representation. An ‘Applicant’s
Advice’ form enclosed with the
letter is used for that purpose.

223 If no response is received to the letter,
the VRB sends a reminder advising
the applicant that the VRB may
proceed to conduct a hearing without
the applicant or their representative if

8 See Applicant VEAL of 2002 v Minister for
Immigration & Multicultural & Indigenous Affairs
[2005] HCA 72.

° VEA, s 148(1)
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a response to the reminder letter is not
received within 14 days.

Further evidence after
application

2.24

2.25

If either party (that is, the applicant
or the Commission)
provides further evidence to the
VRB after the s 137 report has been
sent to the VRB, the VRB is required
to provide a copy to the other party.

relevant

The VRB does this by adding it to
the s137 report and providing an
update to the report to the applicant,
the representative, and the relevant
Commission.

A A
» >

v

Practice Directions

2.26

2.27

The VRB’s first practice direction
was issued on 1 January 2011. The
aim of the practice direction is that
the Board, wherever possible, will
finalise applications for
within 12 months of lodgement.

review

The practice direction recognises
that steps taken in finalising each
application will vary. The Board will
determine in consultation with
applicants and their representatives
what should be done to achieve
finalisation in each application.

2.28 Specifically, the practice direction

provides
responsibilities of representatives,
section 137 documents, obtaining
further evidence, lodging
submissions, further evidence and
certificates of  readiness,
appraisal and other
alternate dispute resolution and
adjournments.

guidance on

case
forms of

Responsibilities of Representatives

2.29 Representatives are an integral part

of the work of the Board and play an
important role in assisting veterans
and their
Representatives should present the
case to the best of their ability and
promote the timely resolution of the

dependants.

case consistent with the Dbest
interests of the applicant. This
includes;

e Only taking on work that can be
efficiently undertaken in order to
comply with timetables made by
the Board;

e Have the case ready to be heard as
soon as practicable; and

e Present the identified issues and
relevant
succinctly.

evidence clearly and

In addition, Representatives before
the Board have a duty:

e To not mislead the Board;

e To maintain
exercise independent judgment in
the conduct and presentation of

the case to the Board;

objectivity  and

e To be aware of the relevant
legislation and case precedents so

VeRBosity SPECIAL ISSUE
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to be able to advise the Board of
any sections of the Act(s), Sops
and factors, case law and policy
which are relevant, regardless of
whether they support or detract
from the case; and

e To act courteously and behave in a
proper manner before the Board.

Section 137 Documents

230 DVA or the MRCC are required to
provide the Board, the applicant and
his/her advocate with a copy of the
Departmental report, within 6 weeks
of an application being lodged. The
report must contain a copy of all of
the documents relevant to the claim.

Freedom of information request

2.31 The Board must be satisfied that all
material relevant to the review is
available for their consideration. As
such, the Board will request all
Departmental files for review prior
to a hearing.

2.32 If not all the relevant information is
contained in the section 137 report a
Freedom of Information (FOI)
request of DVA should be
considered.

2.33 Please consult the DVA website
page regarding FOL

2.34 If an appeal relates to a claim under
the MCRA, do not use the DVA FOI
Application  form when seeking
access to documents under these
access provisions. Contact the claims
assessors, that made the original
determination or TMS officer for
further information on how to use
the MRCA access provision.

Obtaining further evidence

2.35

2.36

2.37

2.38

2.39

The need for further evidence
should be considered carefully. For
example, further evidence might
include statements about events
relevant to the case, or additional
medical reports.

Within 10 weeks of receiving the
section 137 report, applicants should
advise = the Board of the
investigations they are undertaking.

It is not necessary to disclose the
name of the person with whom an
appointment is being made, or the
particular specialty. Applicants only
need to advise the Board of the
particular date or dates and when
you anticipate the material being
available.

If there are any  special
circumstances and you cannot
advise the Board of the
appointments you have made, you
may make a request to the Board to
provide that advice at a later date.

If additional time is needed, the
request should be made as soon as
possible.

Costs

2.40

241

If an applicant has already obtained
medical evidence in support of their
application and provided it to the
Board, they can apply to the
department for reimbursement of
the costs( including associated travel
costs).

Certain conditions and time limits
apply and an applicant should
contact the Department for details.

VeRBosity SPECIAL ISSUE
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The Board is not involved in the
processing of these claims.

Assistance from a VRB Registrar

242

Applicants and/or representatives
expected to the
material/evidence they consider to
be important. However, if you are
having difficulties in obtaining
material/evidence, =~ which  you
consider is important to the case, a
VRB Registrar may assist you to
obtain relevant material.

are obtain

Summoning witnesses or documents

2.43

2.44

2.45

2.46

2.47

Lodging your

A summons is an order for a person
to appear at the Board and/or
produce documents.

The
summons
practical way to obtain relevant
material that will assist the Board.

Board will
where

only issue a

there is no

It is a matter for the presiding
member of the VRB Panel hearing
the case to issue a summons, at his
or her discretion.

If you ask for a summons to be
issued you are responsible for
providing the person summonsed
with expenses to travel to the Board
and for paying the witness fees for
any experts.

See the Fact Sheet available on the
Board’s further
information regarding summons.

website for

submissions, further

evidence and certificate of readiness

2.48

By lodging a certificate of
readiness(CoR) you are telling the
Board that you are ready to go to

249

2.50

2.51

2.52

2.53

2.54

hearing. Along with the certificate of
readiness the following should be
lodged:

o A addressing the
specific issues(s) that you consider
to be in dispute

submission

e The evidence/material referred to
in your submission

The lodgement of all
material/evidence ensures that it will
be taken into consideration by the
Board when reviewing the case.

The CoR should be lodged with
accompanying documents within
the time requested by the Board. In
fixing a time for when the CoR
should be lodged the Board will
consult with the applicant and
consider the dates of any medical or
other appointments made.

If you consider the case could be
referred for an Alternate Dispute
Resolution (ADR) Process, please
advise the Board in the CoR.

If there are special circumstances
and you cannot lodge your CoR and
accompanying documents within
the time specified by the Board, you
may make a request to the board to
provide that advice at a later date.

If a CoR or reasons why you are not
ready to proceed are provided, the
Board may list the matter for
hearing and it may proceed in your
absence if you do not attend the
hearing.

Once your CoR, submissions and
evidence have been received, a
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Member of the Board may appraise
your case.

255 Cases will not be fixed for hearing
unless a Board member is satisfied
that they are ready for hearing.

Telephone or Video Proceedings

256 At the discretion of the presiding
member hearing your case, part of any
hearing may be conducted either by
telephone or video link. The Board
will consult with you prior to
arranging a hearing by telephone or
video link.

257 Please note the Board pays for the cost

of video hearings.

258 Using telephone or video link
hearings will usually enable a hearing

to be listed at an earlier date.

259 Registry staff will check if you require
a video or telephone hearing( or part
of a hearing). You can also make a
request at any time with sufficient
notice.

260 It is important that you provide
registry staff with relevant telephone
numbers and advise any witnesses of
the date, time and estimated duration
if they are to give evidence by
telephone or video.

Alternate Dispute Resolution Guidelines

2.61 Alternate dispute resolution (or ADR)

is a term which describes an “
alternative process which can help
parties to finalise a case, without the

need for a Board hearing.

2.62 The involvement in the ADR process
does not mean the parties forgo their
right if the matter is not finalised.

2.63 Case appraisal or neutral evaluation is
available to all VRB appeals. The

Board is considering  making
conferencing and mediation available
in the future.

264 As noted in the General Practice
Direction, an applicant can request
that their case be referred for an ADR
process. Alternatively, Registry staff
may refer a case for consideration of
whether the matter may be suitable
for the ADR process. If this occurs the
Board  will with  the
representative or the Applicant to
obtain consent to refer the matter for
an ADR process.

consult

2.65 In relation to MRCA appeals it is the
Board’s national policy to refer all
matters for a case appraisal prior to
hearing.

What should be considered in referring a
matter for Case Appraisal?

2.66 Does the matter turn on a particular
issue?

2.67 Would the hearing be complex and
lengthy?

268 Would  additional  independent
investigation assist in finalising the
matter?

269 Would it be more convenient to
evaluate on the papers?

How does Case Appraisal work?

270 Case Appraisal is the process of
assessing the facts in a case and by
that process assisting the parties to
finalise the matter.
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The process

2.71

2.72

2.73

2.74

2.75

2.76

2.77

The Case Appraisal process is
undertaken in confidence and without
prejudice to the parties.

The appraiser ( usually a VRB
member) reads all of the documents,
including any submissions sent by the
parties.

The appraiser assesses the merits of
the case.

An outcome of Case Appraisal may be
that a favourable decision can be
made on the papers. However, this is
a decision for the individual Member
assessing the case and cannot be pre
determined.

If a favourable decision can be made,
the applicant or representative will be
sent a draft copy of the decision. If the
Applicant or representative accept the
draft decision, it will be published in
the usual way. If not accepted, the
matter will proceed to hearing.

If a favourable decision cannot be
made on the papers, at the request of a
party, the appraiser may give written
opinion about the factual issues in
dispute. This will only be a summary
of the likely outcome at a hearing of
the factual
evidence available at the time of the
Case Appraisal. The opinion may be
admitted in evidence at the Board

issues based on the

hearing unless a party objects to the
admission of opinion.

The appraiser may make directions
for the Registrar to obtain relevant
information which may assist in
finalising the matter on the papers or
to progress the matter to hearing.

2.78

Once further evidence is received, the
applicant will be sent a copy and have
28 days to provide any amended
submissions in response to the new
material.

Unless a favourable decision can be
made on the papers, the matter will
normally proceed to a hearing.

What should be considered in referring a
matter for Neutral Evaluation?

2.79

2.80

2.81

You can identify a legal and/or factual
issue that is decisive.

You are willing to have the identified
issue evaluated.

Most investigations and gathering of
evidence has been completed.

How does Neutral Evaluation work?

2.82

2.83

2.84

2.85

Neutral Evaluation is different to case
appraisal. It is where an evaluator
provides you with an opinion about
the outcome of a case, which can help
the applicant work out if there is a
setback in the application. The Neutral
Evaluation process is undertaken in
confidence and without prejudice to
the parties.

Before participating in Neutral
Evaluation, the applicant is strongly
encouraged to prioritise the issues for

consideration.

The Evaluator will focus specifically
on key issues raised by the facts of the
case (as presented by the parties) as
well as relevant questions of law.

At the conclusion of the evaluation,
the Evaluator will offer the parties a
non binding opinion either on what
they think the possible or probable
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outcomes may be or a particular point
of law.

286 The purpose of the non binding
opinion is to provide an objective
basis to assess how to proceed.

287 If the matter is not finalised, the
Evaluator may recommend further
relevant information be sought, which
may assist in achieving finalisation
through the use of some other ADR
process or to progress the matter to a
hearing.
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The dismissal process

Yes

After2 .. . .
Is application listed for h ? (s 155AA(2) '
years application li or hearing? ( ) #
' No

Application

lodged

No
Should applicant be ready to proceed to a hearing? (s 155AA(4)) '»
* Yes

Notice sent to applicant (s 155AA(4)) '

[ After 28 days
‘ Ready for hearing '

1 Explanation Explanation reasonable

<&

1

—

Extension notice sent to applicant (s 155AA(6))

not reasonable

After 3 months

No
dismissal
action

No
dismissal
action

Listed
for

hearing

«{

Notice sent to applicant if not listed for hearing. (s 155AB(4)) '
s After 28 days
J

Ready for hearing

Explanation reasonable '

|

Explanation
not reasonable

.

¥

Dismissed

After 3 months

Listed
for

hearing

Extension notice sent to applicant (s 155AB(6)) '
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Overview of the dismissal provisions

Section | Effect

155AA | A s155AA(4) notice is sent to the applicant if:
o the application is more than 2 years old; and
o the application is not listed for hearing; and
o the Registrar (as delegate of the Principal Member) thinks it should be ready to proceed.
The application is dismissed if there is no response to the notice within 28 days or the
explanation for not being ready for a hearing is not reasonable.
If the explanation is reasonable, an extension notice is sent.

155AB | 3 months after the extension notice is sent a s 155AB(4) notice must be sent.
The application is dismissed if there is no response to the notice within 28 days or the
explanation for not being ready is not reasonable. If the explanation is reasonable, another
extension notice is sent.

155AC | Permits an applicant to authorise a representative to respond to a particular s 155AA(4)
notice or s 155AB(4) notice.

155A Enables application to the AAT (within 28 days) if the VRB application is dismissed.

Assessment after 2 years Representative must be authorised to

2.88 If an application is 2 years old, special

respond

provisions apply If a Registrar (aS 2.91 The representative can make a valid

delegate of the Principal Member) forms response to the notice only if he or she
the opinion that an application should has been properly authorised under
be ready to proceed at a hearing, the s 155AC. Such authorisation can be
Registrar must send a notice under given only after the applicant has
s 155AA(4) to the applicant. received the s 155A A notice.

Section 155AA(4) notice 292 Even if a representative has been

289 The s155AA(4) notice requires the
applicant to advise the Registrar in

nominated to represent the applicant
for the purposes of the review, such
authorisation cannot extend to

writing, within 28 days, either:

290 If

representing the applicant for the
that the applicant is ready to purposes of a s155AA notice. The
proceed at a hearing; or applicant must make a separate
authorisation under s155AC before
the representative can act on behalf of
the applicant for a s 155AA notice.

the reasons why the applicant is
not ready to proceed at a hearing.

the applicant has nominated a

representative for the purposes of the
review, a copy of the notice will be
sent to that representative. However,
the obligation to respond to the notice
always remains with the applicant.
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If there is no response to a s155AA notice

293 If the applicant
representative does not respond to the
notice within the 28 days, the Registrar
must dismiss the application. The
Registrar has no discretion.

or authorised

Whether a response is reasonable

294 If the applicant or the authorised
representative responds, but does not
give a reasonable explanation for not
proceeding at a hearing, the Registrar
must dismiss the application.

295 If the only response given is that the
applicant is seeking further evidence,
such a reason might not be regarded

as reasonable.

296 To enable the Registrar to decide
whether ‘seeking further evidence’ is
reasonable, the Registrar needs to know
the kind of evidence being sought, its
relevance to the application, from where
it is being sought, and the timeframe in

which it is expected to be obtained.

Delay for section 31 review or s 347

reconsideration

297 If a s 155AA notice has been sent and a
s 31 review or s 347 reconsideration has
already been sought, it is best to
respond to that notice by stating that
the applicant is ready to proceed to a
hearing and also state that a s 31 review
or s347 reconsideration has been
sought.

2.98 The Registrar can then check with DVA
or the MRCC to determine the status of
that review or reconsideration before

listing the matter for hearing.

Is waiting 2 years a proper option?

299 In some cases, representatives have
deliberately left applications ‘pending’
for 2 years in the hope that the relevant
Statement of Principles might change
favourably for the applicant who in the
representative’s opinion, and without
such a change, has no chance of
success.

2.100 The VRB discourages this course of
action. The VRB is not prevented from
bringing a case on for hearing before
the 2 year mark if an applicant does not
respond to correspondence or even if
the applicant says that he or she is not
ready to proceed.

2.1011f after a reasonable time a Registrar
considers that the applicant is not
actively seeking further evidence but is
merely hoping the law will change, or
for some other reason is not actively
pursuing the matter, the Registrar can
list the case for a hearing.

Extension notice

2102 If the Registrar is satisfied with the
explanation, the Registrar must write to
the applicant notifying of the decision.!
This is called an “extension notice’.

Further notices under s 155AB

2103 If at 3 months after the extension
notice the application is still not listed
for a hearing, the Registrar must give a
notice to the applicant under s 155AB(4).

2104 Like  the the
s 155AB(4) the
applicant to advise the Registrar in
writing, within 28 days, either that the
applicant is ready to proceed at a

s 155AA(4) notice,

notice  requires

10VEA, s 155AA(6)
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hearing or the why the
applicant is not ready to proceed.

reasons

2.105 This process repeats under s 155AB
every 3 months after each time that an
extension notice is sent.

Responsibilities  of
relation to dismissals

representatives in

2106 While the applicant is primarily
responsible  for  ensuring their
application = progresses and that

responses are made to s155AA or
s 155AB notices, the representative
also has particular responsibilities.

2107In Re Johnson' and Re Gregory'? the
applicant authorised their
representatives to respond to s 155AA
or s 155AB notices, but they failed to
do so in time. In both cases, the
Administrative ~ Appeals  Tribunal
(AAT) affirmed the Registrar’s
decision to dismiss the applications.’?

How to avoid a s 155AA notice

21081f a representative keeps the VRB
informed of the progress of the
application, and it is clear from the
material in the VRB file that the matter
is continuing to be progressed
effectively, a Registrar will be less
likely to form the opinion, at the
2-year point, that the matter should be
ready to proceed at a hearing.

2.109 If the Registrar forms the view that the
case is being effectively progressed, a
s 155A A notice cannot be sent.

11 Re Johnson and VRB [1999] AATA 745
12 Re Gregory and VRB [2000] AATA 448
13 See (2000) 16 VeRBosity 34

What to do if a notice is received

2.110 When the Registrar sends a s 155AA or
s 155AB notice to an applicant, a copy is
sent to the representative. The
representative  should
applicant as soon as possible to discuss
how to respond to the notice.

contact the

2111 In every case, the applicant must take
some action or else the application will
be dismissed.

2.112 Before the representative can act in
relation to a s 155AA or s 155AB notice
(including lodging a certificate of
readiness), the applicant must:

o formally authorise the
representative under s155AC to

respond to the notice; and

e instruct the representative how to
respond.’*

2113 As there is a strict 28-day limit on
responding it is very important that the
representative contact the applicant as
soon as possible to discuss the response.

2.114 Once dismissal action has started, this
compulsory process continues every
3 months while the applicant continues
to have a reasonable explanation for not
being ready to proceed at a hearing,.

21151t is essential that representatives
closely manage which
dismissal action has begun to ensure
that all notices are responded to in time

and authorisations have been obtained.

cases in

14 See Re Andrews and Principal Member, Veterans’
Review Board [2005] AATA 656
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Review of VRB dismissals by
the AAT

2.116 The applicant can apply to the AAT for
review of a decision by a Registrar to
dismiss the VRB application.'s

2117 An application to the AAT must be
made within 28 days of being notified
of the Registrar’s decision.

2.118 In reviewing the Registrar’s decision to
dismiss the VRB application, the AAT
is confined to deciding whether the
decision to dismiss was correct. The
AAT cannot consider the decision of
the Commission that was appealed to
the VRB: it only has jurisdiction to
consider the decision to dismiss.

2119 If the AAT appeal succeeds, the matter
will go back to the VRB Registrar to
send a new s 155AA or s 155AB notice
or an extension notice.

Withdrawals

2120 There can be many reasons for an
applicant to withdraw either a matter
within an application, or the entire
application. For example:

e the applicant might be satisfied
with some aspect of the decision
under review; or

e a s31 review might have given a
more favourable decision on a
matter; or

e the applicant might be satisfied that
there is no merit in pursuing a
matter.

15 VEA, s 155A

2.121 All aspects of the decision made by the
delegate the
Commission or the delegate of the
MRCC are taken to be part of the VRB's
review unless particular matters are
clearly withdrawn.'® If there are matters
with which the applicant is satisfied,
they should be withdrawn before the
VRB commences its review, because the
VRB might make a less favourable
decision. The VRB cannot review a

of Repatriation

matter that has been withdrawn.
How is a matter withdrawn

2.122 If the application for review states that a
particular matter is not to be reviewed, it
is taken to have been withdrawn.

2.123If it is not clear from the application for
review that the applicant wants the
VRB to review all the matters in the
delegate’s decision or determination,
the VRB will write to the applicant and
the representative seeking clarification
on the matters to be reviewed. A form
is included that enables the applicant to
withdraw those matters the applicant
does not want reviewed.

2.124 While the VRB’s letter advises the
applicant to discuss the matter with
their representative before completing
the form, the representative should
contact the applicant to ensure the
applicant understands the issues and
the effect of a withdrawal.

Before the review has commenced

2.125 Before an application has been listed for
a hearing and the VRB members have
commenced their review, an applicant

16 Repatriation Commission v Stafford (1995) 11 VeRBosity
51; Stewart v Repatriation Commission (2002) 18
VeRBosity 22.
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can withdraw the application, or matters
within the scope of the application,
without needing the VRB's consent.

2.126 Consent is not automatic and will not
be given without the VRB first
considering whether it is proper for
the matter to be withdrawn. The VRB
must consider the interests of both
parties to the review.

21271f the VRB thinks that it might not
consent, it will give the applicant an
opportunity to put their case for a
withdrawal before deciding whether it
will refuse consent.

After the review has commenced

2.128 Section 155 provides that once the VRB
has commenced a review, that is:

e if a hearing has been adjourned; or

e the application is listed for hearing
and the members have commenced

their consideration,

the application cannot be withdrawn
without the VRB'’s consent.

When is a withdrawal valid?

2.129 The VRB does not have the power to
reinstate a application once it has been
withdrawn.

2.130 If the Applicant did not know what it
meant to withdraw, the matter can be
put before a panel of the VRB to
consider if the withdrawal was valid.

Making a new application
withdrawal

following

2131If a matter or an application is
withdrawn, and the applicant changes
their mind, a new application to the
VRB can be made on the same

matter,”’ but only if the time in which
to apply for review has not run out.*®

2132 A new claim must be made if time to
apply for review has run out.

VEA applied to MRCA cases

2133When the VRB
determinations under the MRCA, it uses
the procedures and powers under the
VEA “as applied” by s 353 of the MRCA.
Section 353 of the MRCA modifies the
VRB’s procedural and review powers in
the VEA for the purpose of the VRB's
review under the MRCA. In this way the
VEA provisions apply for the purposes
of the VRB’s review under the MRCA.

reviews original

2.134 This that, whenever this
Handbook refers to VRB procedures
under the VEA, the same procedures
and provisions generally apply to

MRCA cases.

means

17VEA, s 155(2)
18 See page 10 regarding time limits.
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Applicants’ travelling expenses_________...__. . 33
Reimbursement of costs of obtaining

medical evidence 34

When is a hearing arranged?

31 Generally, cases are listed for hearing
in the chronological order in which the
VRB received the Certificate of
Readiness for Hearing.

32 The VRB then writes to the applicant
giving the date, time, and location of
the hearing.

How long will a hearing last?

33 The VRB usually holds three hearings
each morning, allocating about an hour
for each hearing. In more complex
cases, the VRB panel will be allotted 2
hours for the hearing. If a representative
thinks that the hearing is likely to last
longer than an hour, this should be
advised to the VRB when the Certificate
for Readiness for Hearing is lodged.

Where will the hearing be conducted?

34 Most hearings are held in VRB
premises in most capital cities. The
VRB also holds hearings in some
regional centres, and by video link
from a range of locations. DVA will
pay travel expenses for an applicant to
attend the VRB hearing (see page 33).

Urgent hearings

35 The VRB recognises that some cases
should have an urgent listing priority.
An early hearing may be arranged if a
delay in hearing may cause prejudice
to an applicant’s health.

3.6 With cooperation between applicants,
representatives, the  Repatriation
Commission, the MRCC and DVA, a
hearing can usually be arranged at
quite short notice.
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Respondent parties

37 The is
formally a party to all proceedings
before the VRB in VEA matters.

Repatriation =~ Commission

38 The MRCC is formally a party to all
proceedings in MRCA matters. The
relevant service chief also may seek to
be joined as a party in a MRCA matter.

As a matter of practice, these
‘respondent’ parties seldom attend VRB
hearings.

Adjourning a case after it is
listed for hearing

Adjournment Practice direction

39 The adjournment practice direction
sets out the policy and procedures of
the Board relating to applications for
adjournments of hearings, after a case
is listed for hearing.

3.10 The following policy is applied by the
VRB:

e Matters are listed for hearing on the
basis that the hearing will proceed
on the date fixed.

An application to adjourn a matter,
once it has been listed for hearing,
must be made at the -earliest
possible opportunity. The request
is to be made to the local Registrar
in writing. You must indicate the
reasons why you are seeking an
and provide
documents that support the reasons
for seeking an adjournment. The
request must be signed by the
person or representative seeking

adjournment any

the adjournment.

e The request for an adjournment
then be referred to the
Presiding Member Principal

Member for consideration.

will
or

An application for an adjournment
made less than ten working days
prior to the hearing date will not be
granted unless there are particular
and compelling reasons for the
matter to be adjourned.

Applications made the day of a
hearing, even when advance notice
has been given, will not be granted.
In such cases, the hearing will
commence as scheduled and the
VRB panel will determine after
considering all the circumstances
and material before it, whether it
will proceed with the hearing or
adjourn the matter.

Where an adjournment is granted,
the matter will not usually be
adjourned generally but will be re
listed as soon as possible to a date
to be fixed by the Registrar.

The VRB panel considers it needs
other evidence relevant to and

necessary for a proper

determination of the issues.

VRB panels
Constitution of panels
311 A VRB panel usually consists of:

e the Principal Member or a Senior

Member (who presides);
a Services Member; and

a Member.

VeRBosity SPECIAL ISSUE

26



Chapter 3 - Hearings

312 It can also be constituted by the
Principal Member (who presides), a
Senior Member and a Services Member.

313 A quorum of two members may sit if
one of the three members who was
scheduled to constitute the panel
becomes unavailable.

314 As of practice, every
reasonable effort is made to replace an
unavailable member to avoid the need
for the remaining two members to sit as

a matter

a quorum.
Allocation of VRB members for hearings

3.15 The Principal Member gives directions
as to those members who are to
constitute a panel in a location during
a particular week. Registry staff then
list cases for hearing by those panels.

316 These procedures are designed to
preserve the integrity of the VRB's
operations by ensuring that both
applicants and members have no role
in the allocation of individual cases to
particular panels.

What happens at a hearing
Hearings are usually in private

3.17 VRB hearings are held in private unless
the applicant asks, and the presiding
member agrees, to have the hearing (or
part of it) conducted in public.?

3.18 The presiding member also determines
who may be present at a hearing.
Friends and relatives of the applicant
are usually allowed to be present. If
they are going to give evidence, they

19 VEA, s 150

might be asked to wait outside until
they are required to give evidence.

Recording of hearings

319 Hearings are digitally recorded to
provide an accurate record of the
hearing.

3.20 Copies of recordings are made available
to the parties on request. The original
digital recordings are held by the VRB
for 2 years (after which they are
destroyed).

3.21 These digital recordings may be used by
members when preparing reasons, by
the parties and members at the
resumption of an adjourned hearing, or
by a party considering or preparing an
appeal.

3.22 Transcripts of hearings are not prepared
except in exceptional circumstances.

323 A representative is not entitled to a
recording of a hearing unless it is
obtained on the instructions of, and on
behalf of, the applicant.

The hearing room

3.24 The hearing room has a large table with
microphones for recording of the
proceedings. The three members sit on
one side of the table and the applicant
and representative sit on the other.
There is usually no one else present in
the hearing room.

Telephone and video hearings

325 Hearings may be conducted by a
conference telephone or by video link.
The taking of evidence by telephone or
video link is designed to overcome the
hardship that personal attendance at
the hearing or travelling long distances
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might cause applicants, particularly the
aged and frail.

Does the applicant have to attend the

hearing?

3.26 Generally, the applicant can choose
whether or not to attend the hearing.
However, the VRB is often assisted in
making its decision by hearing from the
applicant, as they are usually best able
to explain what the case is about.

3.27 It should be noted that s 151(3) of the
VEA provides that an applicant is a
‘competent and compellable witness.’
This means that the VRB may compel
an applicant to attend and give
evidence, but this rarely occurs.

Control of procedure at the hearing

328 The presiding member chairs the
hearing and determines the procedure

to be followed in a particular review.

3.29 Hearings are reasonably informal but
are conducted in a dignified manner
that ensures respect for the importance
of the issues for the applicant.

The hearing

330 When the VRB panel is ready to
commence the hearing, one of the VRB
members will usually greet the
applicant and his or her representative
and invite them into the hearing room.

Introductory remarks from the presiding
member

331 The presiding member will usually
introduce the panel and begin by
making a brief statement about what
the panel sees as being the subject of
the review, and will ask if the applicant
agrees that this is their understanding
of the scope of the review.

332 The presiding member may then make
some initial observations about the
evidence and the issues that the panel
sees that need to be addressed. This is
aimed at quickly clarifying what the
substantive issues are and what facts
are readily accepted by the VRB.

Evidence at a hearing

3.33 The VRB is not bound by technicalities
or the rules of evidence. While the VRB
has the power to require witnesses to
take an oath or affirmation,? it is not
the VRB’s usual practice to do so. This
was determined very early on in the
existence of the VRB as a means of
reducing the formality of proceedings.

334 This does not absolve the applicant or
other witness from telling the truth. It is
an offence to make false statements or
present false evidence.?!

VRB must satisfy itself about the issues

3.35 The VRB is under a duty to satisfy itself
about all the issues related to the
review and as to the appropriate
decision to be made in the case.

3.36 The members may ask some detailed
questions during the hearing in order
to clarify the evidence or submissions
being made on behalf of the applicant.

20 VEA, s 151(2)

21 VEA, s 208. In DPP v Tugwell [1996] SASC 5563, the
Supreme Court of South Australia sentenced a
veteran to 28 months imprisonment with a
requirement to serve 12 months and then enter
into a 2 year good behaviour bond for receiving a
pension he was not entitled to because he
presented false evidence to the VRB, along with
making false statements both with respect to
service pension and disability pension.

VeRBosity SPECIAL ISSUE


http:evidence.21

Chapter 3 - Hearings

Presenting the applicant’s case

3.37 After the presiding member has made

some introductory remarks in relation
to the proceedings, the applicant’s
representative is asked to present the
applicant’s case.

3.38 Applicants and representatives can

assume that the VRB members are
familiar with the contents of the s 137
report before the commencement of the
hearing.

339 The representative should make an

opening statement indicating:
e exactly what the applicant seeks;
¢ the theory of the applicant’s case;

e what, in general terms, the evidence
shows; and

e the nature of the evidence the
applicant will give (recognising that
the applicant should already have
made a written statement? that
should be before the VRB).

3.40 All the evidence and witness statements

should have been filed with the VRB at
the time that the certificate of readiness
for hearing form was provided to the
VRB. Ideally, no new documentary
evidence should be introduced at the
hearing (although it can occur).

341 If the applicant has made a written

statement, the applicant’s oral evidence
should be a confirmation that the
statement is true, and provide the
applicant with an opportunity to
expand on any aspect of his or her

22 The usefulness of such a statement is referred to in

Re Anderson [2006] AATA 389.

statement that the applicant thinks is
important to emphasise or explain.

3.42 If the applicant has not made a written
statement, the applicant needs to be
guided through his or her evidence by
telling their story in their own words in
a logical and ordered way.

3.43 This should be done by asking the
applicant simple non-leading
questions. These are questions that do
not suggest the answer, and which
cannot be answered by a simple ‘yes’ or
‘no’. They usually begin with “What ...",
‘When .., “‘Where ...”, “Why ..., or
‘How ... These are open-ended
questions that allow the applicant to
explain their situation in their own
words.

344 After the applicant gives their evidence,
the VRB members will probably ask
him or her a few questions regarding
that evidence.

345 The representative will then have the
opportunity to make submissions about
the issues and the evidence before the
VRB.

Written submissions

346 A written submission is very useful,
and while it does not have to be
submitted with the Certificate of
Readiness, it is useful to do so as it
gives the VRB a good opportunity to
consider it at some length and discuss it
between themselves before the hearing.

3.47 Submission templates are available on
the VRB’s website to  assist
representatives and applicants.

348 A well written submission can make the
work of representative and that of the
VRB easier. It can shorten the time the
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representative needs to present their
case in the hearing and provide the
VRB members with a ready reminder
of the applicant’s case.

3.49 Advocacy is the art of persuasion. If the

theory of the applicant’s case can be
clearly stated in a logical fashion,
referring to the relevant evidence, and
indicating why contrary evidence can
be disregarded, the reasonableness of
the argument is likely to be persuasive.

350 Whether or not a written submission

has been prepared, it is useful to
introduce the case by directing the
members’ attention to any new
information or issues that seem to be
central to the case. At the close of the
hearing it may be important to reiterate
these matters and try to draw together
the main threads of your submission.

What happens at the end of the hearing?

351 At the end of the hearing, the presiding

member will normally ask if there are
any final comments the applicant
wishes to make or matters to clarify.
After this, the presiding member will
thank the applicant and other persons
present for attending and will indicate
that the VRB’s decision and reasons
will be mailed to the applicant and
representative within a few weeks.

352 The VRB will not tell the applicant the

result of the hearing at this time.

353 After the hearing the VRB will form a

view about the decision it will make or
decide whether it will adjourn to seek
additional evidence.

Section 151
354 Section 151 of the VEA provides a

general power exercisable at the VRB's

discretion. This power is usually
exercised at the request of one of the
parties but it may be exercised by the
VRB of its own volition.

Section 152

355 A VRB panel can also adjourn a
hearing under s 152 of the VEA if it
decides to seek further investigation or
documentation through DVA or the
MRCC.

Fair hearing obligation

356 The VRB has a general duty to ensure
the right to a fair hearing. A fair
hearing involves the provision of a
reasonable opportunity for applicants
to put their case — the right to be heard
— and for the case to be determined to
law by a competent, independent and
impartial panel of members of the
VRB.

What are the obligations of members?

357 Members of the VRB have a
responsibility to ensure that all parties
receive a fair hearing and that the
parties and their representatives are
treated with courtesy and respect.

3.58 The provision of a fair hearing requires
Members of the VRB to identify the
difficulties experienced by any party,
whether due to lack or representation,
literacy, ethnic origin, religion,
disability or any other cause, and find
ways to overcome those difficulties
and assist then through the VRB
processes.

3.59 In some circumstances, a member of
the VRB may need to intervene in
proceedings in order to:

e Clarify uncertainty
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e Identify relevant issues

e Ensure that hearings are conducted

applicants who represent themselves
with the need to afford procedural

fairness and to ensure that hearings

efficiently o
are conducted efficiently.

e Ask a party or a witness questions to
elicit information to the relevant
issues in the proceedings

3.63 A member cannot become an advocate
of the self represented applicant.

Members must maintain proper
e Deal effectively with inappropriate balance between assisting those
behaviour appearing before the VRB and

enabling them to participate fully and

3.60 Members of the VRB have a duty to
the impartiality of the VRB.

assist parties in order to ensure they
are provided with a fair hearing. The =~ What are the obligations of applicants
assistance provided by a member may, =~ and representatives?

depending on the circumstances, 5., Al parties must participate in the

include:

e Explaining the relevant legislative
provisions

e Identifying the issues which are
central to the determination of the
application

e Asking a party questions designed
to elicit information in relation to the
issues which are central to the
determination of the application

¢ Adjourning a hearing in
circumstances where it would be
unfair for a party to proceed.

What is the duty of the VRB to assist self
represented applicants?

3.61 Members have a responsibility to assist

self represented applicants to the
extent necessary to ensure a fair
hearing. What a member must do to
assist a self represented applicant
depends on the particular
circumstances and nature of the case.

3.62 The assistance provided to a self

represented applicant is limited. It is
necessary to balance the interests of

VRB'’s processes in a responsible way
in order to assist the VRB to provide a
fair hearing. Parties must:

e Treat the members of the VRB
hearing the application and other
representatives with courtesy and
respect at al times

e Act honestly in relation to the
proceeding and must not knowingly
give false or misleading information
to the VRB

e Cooperate with the VRB to facilitate
the just, efficient
resolution of real issues in dispute

and timely

e Act promptly, comply with all VRB
directions for the timely resolution
of disputes and minimise delay

e Participate in Alternative Dispute
(ADR),
appropriate, and when engaged in
ADR use reasonable endeavours to
resolve any issues than can be
resolved and narrow the scope of
any remaining issues in dispute.

Resolution where
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3.65 Representatives for the Repatriation
Commission the  Military
Rehabilitation and Compensation
Commission do not generally appear
before the VRB. However, in respect of
all matters before the VRB they have
the obligation to act as a model
litigant. In essence, this requires acting
in good faith, with complete propriety,
fairly and in accordance with the
highest professional standards.

and

3.66 Any communication by a person with
VRB in relation to an application must
be through the relevant local case

Deputy  Registrar  or

Registrar. A person must not contact a

member of the VRB directly.

manager,

The decision and reasons

3.67 Decisions are made according to the
opinion of the majority of members
constituting the VRB panel.

What does the VRB decision mean?

3.68 The VRB may affirm, vary or set aside
the decision or determination being
reviewed.

What does an “affirm” mean

3.69 Where the VRB the
decision/determination, it may look
like this:

affirms

e AFFIRM the determination under
review. This means that the MRCC
determination dated 1 January 2020
is unchanged.

3.70 If the VRB affirms the
decision/determination, it means the
decision/determination made by the
Commission is not changed. In this
example, it means that this part of the
claim has not been successful.

What does a “ set aside” mean?

3.71 Where the VRB the
decision/determination, it may look
like this:

sets aside

e SET ASIDE the determination
under review and substitute a
determination that liability is
accepted for depressive disorder as a
condition being related to the
claimant’s peacetime service

OR

e SET ASIDE the determination
under review and substitute a

determination that the diagnosis of
the condition is post traumatic stress
disorder and that it is related to the
claimant’s peacetime service.

3.72 In these two examples, the VRB agrees
that the decision/determination was
wrong the
decision/determination. The important
words to note are that the VRB has
decided the condition is related to the
relevant service. In both examples, it
means part of the claim has been
successful. In the second example, it is
also important to note the VRB has
substituted a new diagnosis for the
claimed condition.

and has changed

3.73 In some cases, the VRB may also set
aside the decision/determination and it
may look like this:

SET ASIDE
under
determination that the diagnosis of
the condition is post traumatic stress
disorder and that it is not related to
the claimant’s peacetime service.

3.74 This that the VRB has
substituted a new diagnosis for the

the
review and

determination
substitute a

means
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claimed condition. However, as the
VRB has decided the condition is not
related to the relevant service, it means
that this part of the claim has not been
successful.

What does “ vary” mean?

3.75 Where the VRB varies the

decision/determination, it may look
like this:

e The decision under review is
VARIED so as to provide that the
veteran is entitled to receive 100% of
the general rate of disability pension
from 1 January 2020.

OR

e The Board VARIES the decision
under review so as to add the
following:

e (a) the applicant does not suffer
chondromalacia patellae of his right
knee; and

e (b) although he suffers from the
condition of osteoarthrosis of his
right knee it is not related the
claimant’s peacetime service.

3.76 If the VRB varies the decision, it means

the decision has been changed or
altered in some way. In the first
example, the applicant has been partly
successful, with a changed date of
effect.

377 In the second example, the VRB has

substituted a new diagnosis for the
claimed condition. However, as the
VRB has decided the condition is not
related to the relevant service, it means
that his part of the claim has not been
successful.

378 The VRB panel always prepares a
written statement setting out its
reasons for the decision or
determination. The reasons must
include the VRB’s findings of fact and
refer to the evidence on which those
findings were based together with an
explanation of how it reached its
decision or determination.?

3.79 If a panel member disagrees with the
majority’s decision he or she must
write reasons for their disagreement.
These are called ‘dissenting reasons’.

380 The decisions and reasons are
prepared and posted as soon as
possible after the hearing.

381 A copy of the VRB’s decision and
reasons is sent to each party, the
applicant’s representative and to DVA.

382 As VRB proceedings are private, its
decisions and reasons are not
published on the Internet or made
publicly available.

3.83 While the representative receives a
copy of the decision and reasons so
that they can assist the applicant, they
should not make their copy available
to anyone else without the applicant’s
permission.

Applicants’ travelling expenses

384 An applicant may receive travelling
expenses prescribed by regulation* for
travel within Australia for the purpose
of attending a hearing? or travelling to
obtain medical evidence for a hearing.2¢

B VEA, s 140

2 VE Regs, rr 9 - 9AN; MRC Regs, r 18
5 VEA, s 132(5)

26 VEA, s 170B
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3.85 Certain travelling expenses may also
be paid to an attendant who travels for
the purpose of accompanying an
applicant to a hearing or to obtain
medical evidence for a hearing.

3.86 Travelling expenses are payable for
transport, accommodation and meals.
Applicants are usually advised of their
entitlement to claim for expenses for
their travel to and from their VRB
hearing at the time the case is listed for
hearing.

3.87 A claim for travelling expenses must be
made within 12 months of the travel
that was undertaken.

3.88 The VRB in the
processing of these claims, although
they may be lodged at a VRB Registry
(unlike an application for review).

is not involved

3.89 Should an applicant seek to have a
hearing at a place distant from a place
where the VRB normally hears
applications, DVA will only pay the
travelling expenses that would have
applied had the hearing been at the
closer locality.

3.90 If the applicant would suffer financial
hardship, DVA may pay travelling
expenses in advance.” Contact should
be made with the relevant office of
DVA to
arrangement well in advance of the
proposed travel.

negotiate  such  an

391 If an applicant is dissatisfied with a
decision of the relevant Commission
concerning travelling expenses, they
can seek reconsideration by another

7 VEA, s 132A

delegate within 3 months of notice of
the decision.?

3.92 If still dissatisfied, the applicant may
apply to the AAT for
Application to the AAT must be made
within 3 months of notice of the
decision.?

review.

Reimbursement of costs of
obtaining medical evidence

3.93 Applicants can apply to DVA for
reimbursement of the costs (including
associated travel costs®) of obtaining
medical evidence in support of their
applications to the VRB.3!

3.94 Certain general conditions apply:

the medical evidence must have
been obtained after the applicant
received notice of the decision of
the relevant Commission;

there is a maximum amount that
may be reimbursed in respect of
each medical condition involved in
the application to the VRB;

the evidence obtained must be
documentary  medical
evidence’ reasonably used in support
of the application for review;

‘relevant

the application for reimbursement
must be made to DVA in writing
on an approved form within
3 months after the evidence was
submitted to the VRB; and

a claim for travelling expenses to
obtain a medical report must be

28 VE Regs, r 9AH, MRC Regs, r 18
2 VE Regs, r 9AL, MRC Regs, r 18
30 VEA, s 170B
31VEA, s 170A
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made within 12 months of the
travel that was undertaken, even if
the medical report has not been
received at that time (the application
will not be processed until the
medical report is received).

395 The VRB is not involved in the
processing of these claims. All matters
are determined by officers of DVA.
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Role of representatives

Responsibilities of representatives 36

Role of representatives

4.1

4.2

4.3

44

4.5

The role of representatives before the
VRB is to assist applicants to prepare
and present their cases.

A number of ex-service organisations
provide representatives free of charge,
whether the applicant is a member of
their organisation or not. A list of these
organisations is available from the VRB.

Representation at the VRB is at the
applicant’'s own expense though most
representatives do not charge a fee.

Lawyers cannot appear as a
representative at a VRB hearing,® but
can help to prepare a case.

While legal aid is not available for cases
at the VRB, the Legal Aid Commissions
in some States and Territories provide
what they describe as a ‘minimal
assistance’ service for VRB applicants,
which does not include representation
at VRB hearings.

32 VEA, s 147(2) defines lawyers to include anyone

who has a law degree (whether or not admitted to

practise law) or anyone else who is qualified to
practise as a lawyer.

Responsibilities of

representatives
46 As noted in the General Practice
Direction,  representatives  should

4.7

present the applicant’s case to the best
of their ability, regardless of any
personal feelings about the applicant
or their own opinions about the merits
of the case. Representatives should
maintain their objectivity and not
become personally involved in the
outcome of a case.

A representative must promote the

timely  resolution of the matter
consistent with the best interests of

the applicant

Present all relevant supportive evidence

4.8

4.9

Representatives have a responsibility
to the VRB to present whatever
supportive evidence is available to
them to enable the VRB to make an
informed decision.

Representative must act
and in a manner

impartially
unaffected by
considerations other than the best
interests of the applicant.
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Do not act as a withess

410 It is inappropriate for a representative
to act as a witness at the hearing by
giving evidence in support of the
applicant whom they represent. This is
because a conflict might arise between
their responsibility as a witness and
that as a representative.

Do not mislead

411 Representatives have an obligation not
to mislead the VRB. An effective
relationship between the VRB and a
representative must be based on
integrity.

Act courteously

112 Although VRB hearings are informal,
they are still hearings of a statutory
tribunal. Representatives should be
courteous at all times during hearings
and should avoid using emotive or
inflammatory language.

413 It is an offence to obstruct the VRB or a
member in the performance of their
functions or to disrupt a hearing.3

Keep up-to-date and well-informed

414 Representatives need to be aware of
the legislation and any relevant case
precedents. It is also helpful if a
representative has some knowledge of

basic

knowledge of general medical matters.

service conditions and a

415 Representatives need to be aware of
resources that are available to assist
them in gathering material for

presentation to the VRB (see Chapter 7).

3 VEA, s 170

Do not contact VRB members about cases

416 Any inquiries about a particular case
must be directed to VRB staff and not
to members who have heard or who
may subsequently hear the case.

417 Representatives should not contact
members about a particular case outside
the VRB hearing room, as this might give
the impression of improper influence.
Similarly, DVA staff are not permitted
to speak to VRB members about

particular cases.

418 Any communication between a party
to the review and the VRB must be
done in a manner by which the other
party to the review has an opportunity
to hear or see that communication and

to make submissions.3*

419 Informal communication concerning a
case outside the hearing room between
a party and a VRB member would be a

breach of procedural fairness.
Advise on prospects of success

420 Representatives have a responsibility
to advise applicants realistically of
their prospects of success.

421 If  the thinks
application has no chance of success,
the representative should explain to
the applicant the reasons why the case
has no prospects of success, and give
three options:

representative an

e proceed to a hearing, understanding

that it is not likely to succeed;
withdraw the application; or

obtain a second opinion.

3 VEA, s 153
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Getting organised
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39
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Preparing applicants and other witnesses 40

Obtaining evidence under s 148(6A) 41

Lodging further evidence

Written submissions

42
42

Understanding the issues

51 The representative must have a clear

understanding of the issues to be
decided by the VRB and of the evidence
about those matters. This requires a
careful study of the s137 report and
detailed interviews with the applicant
and anyone else who might be able to
give relevant evidence.

52 The best way to begin examining the

s 137 report is to locate the claim form
to get an idea of the scope of the claim.
Next, read the delegate’s decision. This
will provide a good idea of the issues
involved.

5.3 The next step is to read carefully all the

documents, from start to finish. It is the
representative’s task to consider
whether any issues have been missed
or misunderstood by the decision-
maker, to reconsider the evidence and
determine if there are other avenues by
which the claim might succeed, or
alternative ways of considering the
evidence and the issues.

Construct a chronology

54 While reading the documents, the

representative should note any matters
that need to be clarified with the
applicant concerning such things as
service events or medical history, and
construct a chronology of events
relevant to the claim and the issues.
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5.5

5.6

The chronology is a list of dates and
events that the representative should
continue to update as the evidence
develops. It should include every date
and every event relevant to the case and
a reference to where in the s 137 report
the evidence of that event is to be found.

The chronology should be immediately
available every time any action is
taken on the case and is a useful tool to
have in the hearing. It effectively tells
the applicant’s story in a concise,
logical fashion, and is a shortcut for
the  representative  to  refresh
themselves on the facts of the case.

Getting organised

5.7

5.8

5.9

The representative must consider all
the issues in the case, including dates
of effect, eligibility, application of
legislation, Statements of Principles
and applicable case law.

The representative should make
detailed notes on all these matters
while reading and researching the case.
Notes should be made under headings
so that the representative can easily
find the particular information when it
is needed. These notes will later assist
in preparing a written submission.

Getting organised at the start of a case
makes it so much easier at the end of a
case. Taking notes in a systematic
manner will not only assist the
representative and the applicant, but
will enable someone else to pick up
the case if for some reason the initial
representative becomes unavailable.

Gathering evidence

510 The representative should carefully

consider the evidence, not only to see
whether it supports the contention of a
link  between and the
applicant’s injury or disease, but also
objectively its value,
consistency with other evidence,
reliability, and credibility:

service

to consider

e Can it be supported by other
material?

e How easy or hard would it be to
obtain such other
material?

supportive

Act on instructions in gathering evidence

5.11 The

representative should always
ensure that such decisions are made in
consultation with the applicant.

512 Any decisions that might result in a

delay, or expenditure of money (even
if it will be reimbursed by DVA) must
be made on instructions from the
applicant.

5.13 The representative must always keep in

mind that it is not their case: it is the
applicant’s case.

5.14 The representative has a responsibility

to keep the applicant informed of what
is happening, what is done on their
behalf, and should ensure that they
have clear instructions about what they
will be doing on the applicant’s behalf.
That way, the applicant recognises that
they have ownership, control, and
confidence in what is happening with
the running of their application.
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5.15 It is usually in the applicant’s interests
that the case is finalised as quickly as
possible. For example, in a VEA
entitlement matter, it may help if the
VRB has sufficient evidence to assess
the rate of pension as well as decide
whether the claim for the injury or
disease can be granted.

5.16 This would require evidence not only
about the claimed injury or disease,
but also any other disabilities for
which liability has
accepted, that
assessment can be made.

already been

S0 a combined

Preparing applicants and
other witnesses

517 The VRB rarely hears oral evidence
other than the
applicant and their family. Expert
evidence is usually given to the VRB
through written reports from specialists.

from witnesses

518 If there is a witness who can provide
additional relevant evidence, the VRB
should be advised at the earliest
opportunity (preferably when providing
the certificate or readiness for hearing)
so that sufficient time can be allocated
for the giving of that evidence.

5.19 It might be easier for a witness to give
evidence by telephone rather than
attend the hearing in person.

520 A statement should be prepared for
every witness, which sets out the
evidence the witness will give in the
hearing. That statement should be
forwarded to the VRB at least two weeks
before the hearing, preferably at the time
that the VRB is advised the applicant is
ready to proceed to the hearing.

5.21 Preparing a witness does not mean
telling the witness what to say. It
means going over the facts of the case
and the material and statements they
have already given, with each witness,
separately.

522 The representative should have the
witness read their statement and get
them to explain to the representative
any aspects that might require some
clarification.

5.23 The representative should indicate to
the witness that VRB members are
likely to ask them questions about
their statement and may ask about
inconsistencies with other evidence.

524 The representative should review the
evidence to identify where there appear
to be inconsistencies, then ask the
witness to explain those inconsistencies.

5.25 The witness needs to understand the
hearing procedure and what to expect,
including the layout of the hearing
room, who will be in attendance,
whether they will be excluded from
the hearing room before they give
their evidence, where they can wait
pending being called to give evidence.

526 The witness should be advised to
address their answers to the VRB
members and to speak clearly, always
giving oral answers rather than
nodding or shaking their head. They
should not argue with the questioner
but always answer politely.
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Obtaining evidence under
s 148(6A)

527 Subsection 148(6A) of VEA provides
that the Principal Member may, at any
time, ask the Secretary of DVA or the
MRCC to obtain further documents or
arrange for an investigation or medical
examination and then to give the
Principal Member a report of that
investigation or examination.

528 The Principal Member has delegated
these discretionary powers to Registrars.

529 A representative who experiences
difficulties in obtaining particular
evidence may ask a VRB Registrar to
exercise their power under s 148(6A)
to ask DVA to obtain the evidence at
DVA'’s expense.

530 Whether the Registrar does so, and
what the Registrar asks of DVA is
entirely at the Registrar’s discretion.

531 A Registrar will not assist a
representative to go on a ‘fishing
expedition’ for evidence or to seek
unnecessary second opinions.

532 There must be good grounds for
seeking the particular evidence and it
must be clear to the Registrar that the
particular evidence would assist the
VRB in determining a relevant issue.

5.33 It is much better to ask a Registrar to
use s148(6A) than proceed to a
hearing with the intention of seeking
an adjournment under s152 for the
same purpose.’

3% See page 30.

Discuss the case with the Registrar

534 The Registrar is able to discuss and

provide useful information about case
preparation. If a representative has had
difficulties in obtaining material that is
considered important to a case, this
should be discussed with the Registrar
who may be able to assist. It can often
be useful just to discuss difficult issues
raised in a case with the Registrar.

What records do DVA and MRCC hold?
5.35 DVA holds the following files:

e Medical files- relating to claims for
VEA (‘M files) disability pensions
and MRCA(‘Z’ files) compensation;

e Pension files (‘C’ files) — relating to
service pension;

e Hospital files (‘H' files) - they
have older clinical notes from
appointments and admissions to

the former Repatriation General
Hospitals;

o Compensation files — relating to
claims under the SRCA;

¢ Rehabilitation files - relating to
rehabilitation  assessments and
programs under the SRCA;

e Transition management service
(TMS) files - relating to a
member’s preparation for
discharge and civilian life.

Who holds service records?

536 DVA holds Army and RAAF service

medical records for service from World
War 2 until 1952. DVA also generally
holds service medical records of persons
who have made claims with DVA.

5.37 The Department of Defence holds all

other service records.
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Lodging further evidence

538 Any additional evidence obtained in
support of the applicant’s case should
be sent to the VRB as soon as possible
prior to the hearing.

539 Additional evidence is added to the s 137
report so that each party has access to all
relevant information in the VRB's
possession prior to the hearing.

5.40 Early lodgement of evidence may lead
to a decision on the papers being
issued.

541 If providing copies of articles or
extracts from books, it is important to
provide the entire article or chapter of
a book together with the publication
details (year, publisher, edition, title,
author, editor, etc) so that the VRB can
understand the passages on which the
applicant relies in the proper context.

5.42 Such documents should not be marked
or highlighted, but the relevant
passages should be identified by
stating the page, paragraph number,
or place on the page in which the
relevant passage appears.

Written submissions

5.43 It is often useful to provide a written
submission to the VRB, which can then

be supplemented by an oral
presentation  highlighting those
aspects  that need  emphasis.

Submission templates are available on
the VRB website.

5.44 The submission should clearly outline
the applicant’s case. It should point to
the relevant documentary evidence

the applicant’s

circumstances fit within the legal

and show how

requirements  for  the
compensation or other benefit the
applicant seeks to obtain.

pension,

5.45 The submission should deal not only
with the evidence and arguments that
support the case, but
evidence and arguments that would
tend to detract from the case. The
representative should be able to say
why their arguments should prevail,
and why the supporting evidence
outweighs the contradictory evidence.

5.46 The should
headings so that the VRB can quickly
see where it is leading, and should
make it clear from the outset what the

also any

submission contain

applicant is seeking.

547 A short chronology of the important
events particularly relevant to the case
should be provided. This will usually be
shorter than the chronology that was
prepared during the case preparation.

5.48 The representative should indicate, but
not recite, the particular provisions of
the legislation and the particular SoPs
that are applicable.

5.49 In making statements or allegations of
fact, the representative should note the
page reference or the particular
medical report, which is evidence of,
or points to, that fact.
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Good record-keeping

6.1 Good record-keeping is essential for
every representative or pension
officer.

62 It is important to maintain good
records of relevant events,
conversations, correspondence and
other communications with the
claimant and anyone else with whom
you communicate about their case.

6.3 Proper documentation helps
representatives and pension officers
keep track of their activities and to
demonstrate that they have followed
proper procedures and have acted on
the claimants’ instructions.

What are records?

6.4 Records include letters, faxes, memos,

e-mail messages, information kept in
computers, any notes taken during or
after phone calls, and any other related
information you have acquired. You
should keep a record of all information
related to your efforts on behalf of the
people whom you represent.

What records should be
created?

6.5 Numerous documents are created in

the process of assisting veterans and
their dependants with their claims and
appeals. These may include printed,
faxed and electronic letters (e-mail
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messages and attachments), and may
serve several purposes. For example,
they may be used to:

e contact people who are not
available in person or by phone;

e record and confirm important
information received orally, in
meetings or through phone calls;

e record and confirm important
understandings, undertakings,
appointments, and deadlines.?

66 If you work for an ex-service

organisation, there may be additional
record-keeping requirements covered
by State or Commonwealth laws
concerning legal, financial or
management records. You should be
aware of any such policies and legal
requirements within your organisation.
These rules may also concern the
retention and disposal of records.

Create afile

6.7 A separate file should be created for

each claimant. The records in the file
should be full and accurate. They
should correctly reflect what was
done, and be complete, retrievable,
and understandable to someone else.

36 See Re Hunt and Repatriation Commission (2001) 17

VeRBosity 7. At para [41], the AAT said:
‘Representatives hold particular responsibility for
ensuring that amongst their many duties, there is
compliance with statutory deadlines and
requirements. ... [T]he Tribunal is aware that
advocates and representatives have huge and
complex caseloads with many competing
priorities. Case management in these
circumstances is often difficult but this should not
excuse inattention to strict legislative requirements.’

Take notes

6.8 It is important to get into the habit of
recording all relevant phone calls,
meetings or other oral conversations.
After any phone call, make a short
note.

6.9 If it is likely that a phone call will be
lengthy, ensure that you have
adequate writing paper (or your
computer) near the phone.

6.10 If possible, you should jot down key
details, at least in point form, during
the call.

6.11 In your more detailed notes written
afterwards, be sure to include the time
and date of the conversation, the
names of participating persons, and a
short outline of the discussion.

Follow-up letters

6.12 When appropriate, use the written
information as the basis for follow-up
letters to confirm meetings, -calls,
decisions, key facts, undertaking
given, and so on.

613 By following up a meeting or
conversation with a claimant with a
letter confirming what was discussed
and agreed, you ensure that any
misunderstandings get cleared up
early. It also ensures that the claimant
has a written reminder of what he or
she agreed to do, and what you agreed
to do.

6.14 Always ask for, and note the name and
contact details of, anyone you may
need to communicate with later on.
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Make and keep copies

615 Always make and keep copies of
letters, other documents and electronic
messages that you send, receive or share
with others and put them on the file.

6.16 It is important to recognise that it is
your (or your organisation’s file) not
the claimant’s file. However, because
the file contains personal information
about the claimant, the claimant has a
right to access it if he or she chooses to
do so.

6.17 If the claimant chooses to end your
relationship, while you should keep
copies of all relevant documents,?” you
should provide the claimant with all
original documents that the claimant
has provided to you as well as copies
of other relevant documents related to
his or her case.

How should records be kept?

6.18 DVA, in consultation with a number of
experienced veterans’ representatives
have developed a computerised case
management system for the use of
representatives and pension officers.
This called VPAD. It
facilitates best practice record-keeping

system is

and enables efficient tracking and
of by
representatives and their organisations.

maintenance cases

6.19 If you do not have access to VPAD,
you should maintain a system of some
sort that records all your cases, both
past and present.

6.20 For current cases, your system should
enable you to quickly find out what is

%7 See page 45

currently happening, such as what the
case is about, what the issues are, when
the next appointment will be, what
evidence is being sought and from
whom, and any important dates.

621 If either the claimant or the VRB
contacts you, you should quickly be
able to give an update on the progress
of any case.

How long should documents
be kept?

6.22 For your own protection, you should
keep documents for at least 7 years
after the last action that was taken or
last advice given in the case.

623 Under State and Territory statutes of
limitation, the limitation periods for
commencing civil litigation can vary
from periods as short as 6 months to
periods of up to 15 years. But the main
causes of action likely to give rise to
litigation against representatives and
pensions officers is generally 6 years.
Such actions include negligence (for
example,  negligent  advice,
negligently failing to take a certain
course of action), and breach of contract.

or

6.24 Keeping the documents for an extra
year provides a margin of safety as the
time begins to run from when the
relevant damage occurred, which
might be some time after the action
occurred or the advice was given.

6.25 It should be noted that limitation
periods are usually not absolute bars
to commencing litigation. It is up to
the defendant to invoke the limitation
as a defence to the action.
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What documents must be
kept?

6.26

6.27

6.28 If

While working on a current case, a
representative needs to keep a copy on
file of all documents created in the
course of that case. However, once the
matter has been concluded it is
unnecessary to keep everything.

All that must be kept are those records
that any given,
instructions received, and records of
any meetings and conversations in
connection with the case. That is,
evidence of the claimant’s instructions,
the representative’s actions, the actions
of others relating to the case, and any
advice given.

indicate advice

such information is kept on
computers you need to ensure that
must be capable of being retrieved in

an appropriate format .

6.29 There must also be an adequate back-up

system so that information is not lost. If
you upgrade your computer the data
must be transferred to a compatible
system on the new computer.

6.30 Do not leave copies on claimants’ data

on the old computer if you are
disposing of it.

6.31 Data on floppy discs will probably not

last 7 years in that form of storage and
should be transferred to a hard disc of
a computer or to CDs, Zip drive, flash
drive, or memory stick. But even CD
storage might not last 7 years. CDs
should be checked and copied every
year to ensure that the data is still
accessible. Old CDs and floppy discs
should be physically broken up.

What
destroyed?

documents can be

6.32 There is no simple answer to this. If

you work for an ex-service
organisation you will need to follow
their policies and legal requirements
concerning retention and destruction

of documents.

6.33 Like good housekeeping, destroying

documents is part of good
administrative practice and a common
sense approach to organising your
work. It should be an everyday
practice to dispose of records, while
being jeopardise
important information.

careful not to

6.34 Such everyday ‘cleaning-up’ occurs if

the document is:

e a duplicate (such as a draft or
‘information copy’);

e unimportant (such as a message
slip); or

e of short term value (such as a

reminder note that has been

actioned).

6.35 Generally, you do not need to keep

duplicates of documents, such as a
s 137 report, provided that the original
is known to exist and the duplicate
contains no meaningful annotations
that would make it an original record
in its own right.

6.36 If the original document exists in DVA

or the VRB and litigation is
commenced, you should be able to
obtain it by summons or other

litigation discovery processes.
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How should documents be destroyed?

6.37 Documents relating to a claimant
should never be placed in the ordinary
garbage without first being shredded or
otherwise made unreadable.
Documents must be destroyed so that
they cannot be recreated in any form.

6.38 The confidentiality of the records must
be  maintained throughout the
destruction process. You should not let
anyone destroy the documents who is
not authorised to read the documents.

639 There is a real risk that unless
documents are properly destroyed they
may be discovered at the local rubbish
tip, and might turn out to be very
embarrassing not only for the claimant,
but your own reputation if their source
is traced back to you. The claimant
might also be able to obtain damages
against you for breach of privacy.

What records do the VRB keep?

6.40 The VRB keeps its file, which contains all
correspondence between the VRB and
the applicant, the representative, and
other parties. It also has a computer
database containing information about
each application for review.

641 The VRB file and one copy of the
s 137 report is kept by the VRB for
7 years from the date the matter was
finalised and can be retrieved from
archives in the event it is needed in
litigation.

642 While the VRB keeps the digital
recording of its hearings for only
2 years, it is unlikely that it would be
required in litigation involving a
representative. This is because anything
said or done in the course of a hearing

by a representative is protected by
s 167(2) of the VEA (provided it does not
amount to contempt of the VRB). (See
below.)

Privacy

6.43 It is essential that you maintain the

privacy of everyone whose personal
information you have obtained in the
course of your activities. This involves
ensuring that:

e at the time personal information is
obtained, or when permission is
being given to obtain personal
information, the person to whom it
relates is made aware of who else is
likely to see or hear about their
personal information;

e personal information is always
appropriately secured;

e personal information is not
released or made available to
anyone without the permission of
the person to whom it relates
(unless a law requires its release).

Professional indemnity insurance
6.44 Subsection 167(2) of the VEA provides

that a person representing a party at a
hearing before the VRB has the same
protection and immunity as a barrister
has in appearing for a party in
proceedings in the High Court. 3

38 A barrister cannot be sued for negligence for the

way in which he or she conducts a case in a Court
hearing or in work outside Court if it is intimately
connected with the work inside the Court:

D’Orta-Ekenaike v Victoria Legal Aid [2005] HCA 12.
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6.45 This

does that a
representative will be immune from all
legal actions that might be taken
against them.

not mean

646 If you do not have professional

indemnity insurance you

the event of

run a
substantial risk in
litigation being commenced against

you by an unhappy former claimant.

6.47 The Veterans’ Indemnity and Training

Association Inc (VITA) was established
in 1995 as a result of concerns of ex-
service organisations that they might be
subject to litigation if the advice they
gave in good faith was incorrect. VITA
provides
insurance for the practitioners (pension
and welfare officers and
representatives) of those organisations
who are members of VITA.

professional  indemnity

648 In order to be covered by the VITA

insurance policy, practitioners must
abide by the TIP (ITraining &
Information Program) Code of Ethics,
and have an auditable trail of case work.
This means that each case must be kept
in a separate case file from each other
case and must be initiated with a cover
sheet stating, among other things:

e the name and address of the

claimant;
¢ the name of the practitioner;

name of the ex-service

whom  the

o the
organisation  for
practitioner is acting.

6.49 VITA requires that all notes of action or

other annotation relating to the case
must be added to this case file, and that
if, at any time, the claimant wishes to go
to another organisation, copies of the

documents provided by the claimant
must be retained on the file (and
originals given back to the claimant).

650 In addition, to be eligible for VITA

coverage, the practitioner must be an
authorised practitioner of an ex-
service organisation that is a financial
member of VITA. Such authorisation
from the

must be in writing

organisation.

6.51 The practitioner must be TIP trained to

the level at which he or she is
authorised to operate by their

organisation.

652 Being trained to a particular level

carries with it an implied requirement
to keep up to date and undertake
regular refresher training at the
relevant level.

6.53 VITA also requires that fees, including

donations and gratuities, must not be
charged nor solicited for services to
claimants (other than an administrative
fee that must not exceed $50).

6.54 If these requirements are not met, the

insurance cover may be void.
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Chapter 7 — Sources of advice and
iInformation

7.1

Networking

TIP training and VRB advocates’ forums

Experts and researchers

Doing legal research

Representatives should have ready
access to relevant information and
know where to go, or whom to speak
to, for advice about particular matters
or issues related to their cases.

Networking

7.2

7.3

It is important to talk with other
representatives, Departmental officers,
and VRB staff to keep in touch with
recent developments, and to discuss
ideas and issues related to practising as
a representative.

While representatives must not relate
personal details of their cases to others
unless authorised by the applicant, it is
often useful to discuss legal and
evidentiary approaches to
presentation, and such matters with
other practitioners.

issues,

49
49
50
50

TIP training and VRB
advocates’ Forum and
information sessions

74 The Department, in partnership with

7.5

the main ex-service organisations, has a
Training and Information Program
(TIP)  that and provides
continuing education for pension and
welfare officers and representatives.
This a very useful structured
program of learning that all
representatives should be involved in.
It is important to update training
regularly to ensure familiarity with
new changes to the law or practice and
to reinforce best professional practice.

trains

is

The VRB runs regular advocates’
forums and can facilitate information
update sessions , and where invited,
workshops for representatives. Recent
court cases and legislative changes are
discussed and questions can be asked
about VRB practices and procedures.
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Experts and researchers

7.6 It is useful to develop a list of experts

and people with particular research
skills who are willing to help out, or
provide useful information or advice, at
reasonable cost or for no charge.

VRB staff
7.7 The Registrar and other VRB staff are

often able to discuss issues in cases
with representatives, and can be a
source of wuseful information and
advice. However, VRB staff cannot say
what the VRB members will or will not
do in a particular case.

7.8 Nevertheless, if a representative is

having  particular  difficulties in
obtaining certain evidence or has
concerns of a practical or procedural
nature about a case, it is often useful to
talk to the Registrar or Case Manager.

Internet

7.9 There are many useful sites on the

Internet for legal, medical, historical
and general information. A good
starting point is the VRB’s web site,
which contains all the procedural
information about the VRB as well as
links to legislation, case law, and many
other sites of interest.

7.10 There are many different ways to search

for information. It is worthwhile taking
the time to learn to use the web search
tools on sites such as AustLIl, Comlaw,
and Google to locate relevant
information in an efficient and effective
way. See pagel57.

Doing legal research

711 It is essential to prepare before any
VRB appearance. This will involve
finding the law that will apply to the
case in which you are appearing, as
well as any other materials that may
help explain the law. However,
finding the law is not always easy.

712 The answer you are looking for may
not always be found after conducting
just one search. Often many resources
will need to be consulted and your
search strategy and search terms may
need to be reconsidered along the way.

Why is legal research important?

7.13 The law changes quickly either by new
legislation being introduced by
parliaments or  through  new
judgments being handed down by the
courts. The law does not stand still:
concepts learned today can be obsolete
tomorrow. To understand the law at a
particular point in time and offer an
accurate opinion one must be aware of
these changes and their impact.

714 Conducting thorough legal research will
mean you are conscious of these changes
and can therefore respond appropriately
in your VRB appearances. In fact, the
quality of your case presentation is often
directly related to the quality of your
legal research.

Getting started — Sources of Law

715 When researching the law you are
looking to find what law applies to a
particular set of facts or circumstances.
There is no single technique that is
right for finding the law in all
situations, but 3 approaches can be
applied to help you find the law.
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e Subject approach (secondary sources)
e Case law approach (primary sources)

e Statute approach (primary sources)

7.16 Proceeding from general information
(secondary sources) to more specific,
authoritative information (primary
sources) is a good approach to use.

7.17 Primary sources of law are statute law
and case law. These contain ‘the law’:

Primary Acts or Statutes of Parliament
Legislation

Subordinate Rules, Regulations,

Legislation Determinations, Instruments:
these are made by individuals or
bodies to which Parliament has
delegated legislative authority.

Case law Published reports of judgments of
courts

718 In addition to primary sources, which
contain the law itself, it is necessary to
be familiar with the many secondary
sources available and how to use them.

7.19 Secondary sources are books and
journal articles about the law. They
include journal articles, textbooks,
conference papers, legal dictionaries
and encyclopaedias

7.20 Secondary sources of legal information
perform one of two functions:

e assist in locating relevant primary
sources of law; and

e assist in the interpretation of
relevant primary sources.

721 Commentaries found in secondary
sources such as textbooks, journal
articles and conference papers are an
excellent starting point for your
research as they often provide you

with an overview of the topic as well
as references to primary materials.

Understanding Legislation

722 Acts (also called statutes) and

regulations can be difficult to read.
Journal articles may discuss what an Act
means, what the government was trying
to do when it passed the legislation and
what effect the legislation actually has or
is expected to have.

723 Acts have a name and year, for

example the Veterans” Entitlements Act
1986. The name usually reflects the
subject matter of the Act and the date
indicates the year in which the Act
passed through both Houses of
Parliament and received Royal Assent.

724 Acts can be amended (changed) by

Parliament at any time. Some commonly
used Acts may be reprinted from time to
time. Several reprints have been done on
the VEA. When they are reprinted, the
principal  (original) Act and all
subsequent amendments are put
together to make an up-to-date
‘consolidated’ version of the Act.

7.25 Regulations are examples of delegated

legislation (also called subordinate
legislation), which is so named because
Parliament has delegated legislative
power to a person, a government
agency or other body to make further
laws under a particular Act.

7.26 Delegated legislation is often of an

technical nature or deal with
administrative details. It may include
standard forms and fee information.
Regulations (known as statutory rules
in the Commonwealth jurisdiction)
generally contain material that
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changes frequently, so it is important
that you locate an up-to-date copy.

727 A Federal Register of Legislative

Instruments contains all
Commonwealth delegated legislation
and is maintained by the Attorney-
General’s Department.

7.28 If you have access to the Internet, you

can find Commonwealth legislation,
including the Federal Register of
Legislative  Instruments, on the
Australian Attorney General's
Department site, ComLaw
(www.comlaw.gov.au).

7.29 Legislation from the Commonwealth

as well as other State and Territory
jurisdictions can be found at the
Australasian Legal Information
Institute site (www.austlii.edu.au).

7.30 This information is free of charge, but

make sure you take note of when the
material for each jurisdiction was last
updated, as the legislation may not be
completely up-to-date.

731 Reading and understanding Acts is not

easy, however most are now drafted
(written) in simpler terms than they
once were. Often an Act will have a
Table of Contents, which lists all the
sections in the Act, and each major
Part or Division in an Act will have an
Outline at the front of that Part or
Division that describes how that Part
or Division operates.

7.32 Usually there is a definition section

near the beginning of the Act, which
explains what is meant by some of the
words and phrases used in the Act.

7.33 Some Acts have schedules at the end,

which contain tables and detailed

information that is referred to
elsewhere in the Act.

Finding Cases on a Subject

7.34 When working on a legal problem you
must focus on the legal principles
involved. This means that you must
research the legal issues, not the facts.

Using case law

7.35 It is all very well to have access to
information, but it is the way in which
it is used that really matters.

7.36 There are hundreds of court judgments
and thousands of AAT decisions in
veterans’ law cases, but many of them
are no longer relevant, accurate, or
useful. Additionally, AAT decisions are
not binding on the VRB, and only some
aspects of court judgments are binding.

7.37 Therefore, one must be careful about
using AAT and court cases in VRB
hearings.

AAT cases

7.38 Generally, there is little need to refer to
AAT cases in VRB hearings. While the
AAT might have dealt with a case that
involves similar factual issues, often the
evidence before the AAT in one case is
different from that in someone else’s
case. The facts are always just a little
different, and the way in which one
decision-maker sees the facts can well
be different from how another person
sees the facts.

7.39 Nevertheless, reading AAT cases that
deal with issues similar to those in an
applicant’'s case can be wuseful in
getting an idea of the kind of evidence
that might be taken into account, the
approach that has been taken (and

VeRBosity SPECIAL ISSUE

52


www.austlii.edu.au
www.comlaw.gov.au

Chapter 7 — Sources of advice and information

which the VRB might also take), and that are binding on courts and
any legal issues and arguments that tribunals below that court in its
might be involved. jurisdictional ~ hierarchy.®  Those

binding parts of the court’s reasons are

40 While AAT ft thi
70 e cases often say mgs called the ratio decidendi.

about the law, it is possible that other
AAT members have expressed 745 Other statements made in the course of

different views in other cases. Until a delivering the judgment but which are
court rules on the relevant legal issue, not essential to the court’s order are
neither the VRB nor AAT are bound not binding. Nevertheless they might
by an AAT decision. be of some persuasive value for courts

Court cases and tribunals below it. These

statements are called obiter dicta.
7.41 As court cases are concerned only with

questions of law, the evidence and
factual issues in the case are not
usually significant. Instead, what is
important is how the law was applied

to the facts as found by the AAT. The familiar with most of the relevant
court cases and they can easily access

the judgments using VRB resources
after the hearing.

7.46 If it is thought necessary to refer to a
court case in a VRB hearing, there is no
need to provide the VRB with a copy
of the case. VRB members are usually

issues in court cases usually concern
the meaning of words and phrases in
the Act or in instruments made under
the Act, and whether the AAT used a 747 When referring to a court case, it is
wrong legal test. useful to indicate the relevant page or
paragraph numbers of the judgment
that set out the legal principle on
which the applicant relies.

7.42 Thus, court cases are important for
identifying the types of questions the
legislation requires the decision-maker
to ask when it decides particular types
of cases.

7.43 When looking at court cases it is
important to know when it was
decided, whether the relevant
legislation has been amended since,
and whether a later court case has
changed the effect or understanding of ~ Leading cases

the legislation even if the Act has not 745 A leading case is a significant court
been amended. decision that has determined and

744 It is also important to recognise that settled the principles in a particular

not every statement on the law by a

court is binding. Strictly, it is only
those parts of the court’s judgment
that are essential to the court’s order

3 See the chart at page 139. A court or tribunal is in the
‘jurisdictional hierarchy’ of a particular court if an
appeal can be made, directly or indirectly, from the
court or tribunal to that particular court.
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area of law. A leading case is often =~ Where can | get a printed copy of the
cited by advocates in Board hearings ~ VEA Or MRCA?

as authority for their case. 7.51 A printed copy of Commonwealth

749 The best sources of information on legislation can be purchased from:

leading cases in veterans’ law are Canprint Information Services
Veterans’ Entitlements Law by Creyke PO Box 7456 Canberra MC ACT 2610
and Sutherland (The Federation Press Phone: 1300 656 863

www.federationpress.com.au),  and Fax: 02 6293 8333
articles in VeRBosity. Email: legislation@infoservices.com.au

750 Once you have found the leading case
that seems relevant to the case you are
presenting, you can check that it is still
good law by searching for the case
name in Federal Court cases in AustLII
to see how the case has been
considered in later court cases.

Understanding a case citation

The year of

The party against pub.lication of
whom the action the judgment.

was taken. The page on which

the case begins.

/

Repatriation Commissio v(1980) 31 ALR 140
A

|

The party who The volume
commenced the action. number.

Abbreviation for the
Australian Law Reports
series (see the

Glossary at page 139
for abbreviations of
other law reports).

The ‘v’ stands for ‘versus’. In Australia

(unlike in the USA), the ‘v’ is not
pronounced. Instead the case is spoken of
as ‘Repatriation Commission and Law’.
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Service and eligibility under the VEA 56
Whois a ‘veteran’ or ‘member’ 56
Eligible war service 56
Defenceservice 58
Peacekeeping service 59
Service from 1 July 2004, . 60
Service not covered by the VEA .. ... 60
Service eligibility underthe MRCA ... 60

Eligibility under the VEA, SRCA and MRCA_____ 61

PART OF VEA | PENSION TYPE OF SERVICE
Part I Disability ELIGIBLE WAR SERVICE
pension, * operational service is a category of eligible war
Dependant’s service
pension (widow, * warlike service and non-warlike service are
widower, orphan) categories of operational service
Part III Service pension QUALIFYING SERVICE
* warlike service is a category of qualifying
service
Part IV Disability DEFENCE SERVICE
pension, * hazardous service is a category of defence
Dependant’s service

pension (widow,
widower, orphan)

e British nuclear test defence service

PEACEKEEPING SERVICE

® Dboth civilians (usually police) and members of
the Defence Force can render peacekeeping
service
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Service and eligibility under
the VEA

8.1 Part II of the VEA concerns pensions
for incapacity from war-caused injury,
war-caused disease, or for war-caused
death. The relevant type of service for
Part II is “eligible war service’, which

may include “operational service’.

82 If a person has rendered ‘operational
service’, they get certain advantages in
how their claims are determined,
including a more beneficial standard
of proof and additional means by
which the Commonwealth might be

liable to pay pension.

Part III of the Act concerns service
pensions (equivalent to the age pension)
for persons who have rendered
‘qualifying service’. The VRB does not
review decisions under Part III of the
VEA. Qualifying service for service
pension is different from operational
service for a disability pension.

8.3

84 Part IV of the Act concerns pensions
for incapacity from defence-caused
injury, defence-caused disease, or for

defence-caused death.

8.5 The relevant types of service for Part
IV are ‘defence service’ (which may
include service’)
‘peacekeeping service’ and ‘British
nuclear test defence service.

‘hazardous and

8.6 Like ‘operational service’ under Part II,
if a person has rendered ‘hazardous
service’ ,” British nuclear test defence
service’” or ‘peacekeeping service’, they
get similar advantages how their

claims are determined.

87 A person is not taken to be rendering

‘defence service’ while they are

rendering ‘peacekeeping service’.
Who is a ‘veteran’ or
‘member’?

8.8 Before a person can claim a disability
pension under the VEA, he or she
must be a ‘veteran’, a ‘member of the
Forces’, or ‘member  of

a a

Peacekeeping Force'.

89 A ‘veteran’ is a person who has
rendered eligible war service.

8.10 A ‘member of the Forces’ is a person
who has rendered defence service.

811 A ‘member of a Peacekeeping Force’
is a person who has
peacekeeping service.

rendered

Eligible war service

8.12 For service during World War 2
(WW?2), a person has rendered eligible
war service if he or she rendered
continuous full-time service as a
member of the Defence Force for any
period between 3 September 1939 and
either 2 January 1949 or 30 June 1951.

8.13 The end date of eligible war service
depends on the terms of the person’s
enlistment. If a person served only
after 30 June 1947 and did not serve
outside Australia they are not eligible
unless they

or enlisted in the Interim

rendered operational
service,
Forces for a period of two years.

8.14 A person (an “‘Australian mariner’) has
rendered eligible war service if they
served in the Australian merchant
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navy between 3 September 1939 and
29 October 1945. Their eligible service
extends only to each period of
employment during that time.

Operational service

815 A person is taken to have rendered

operational service during WW2 if,
during a period of eligible war service
the person served ‘outside Australia’.

816 Whether a person has ‘rendered

continuous full-time service outside
Australia’” depends on the essential
purpose of any trip outside Australia. If
the person was merely a passenger on a
ship that sailed from one port in
Australia to another port in Australia,
but which happened to sail outside the
territorial waters in the course of the
voyage, it does not mean that the person
had rendered ’‘continuous full-time
service outside Australia’. The purpose
of the voyage must be connected with
rendering service outside Australia.®

817 In characterising such service it is

relevant to consider the length of the
voyage, the purpose of the voyage, and
the risk of contact with the enemy.*!

8.18 Some service within Australia during

WW?2 qualifies as ‘operational service’.
For example, service in the northern
part of the Northern Territory (north
of Katherine) for a continuous period
of at least 3 months between
19 February 1942 and 12 November
1943 is regarded as constituting
operational service.

40 Repatriation Commission v Kohn (1989) 87 ALR 511
4 Proctor v Repatriation Commission [1999] FCA 32

8.19 Similarly, service by a person who
enlisted on a Torres Strait island and
who served there for at least 3 months
between 14 March 1942 and 18 June
1943 is taken to have rendered
operational service.

8.20 If a person has rendered operational
service by any of these means, any
eligible =~ war  service rendered
immediately before and immediately
after such operational service is also
taken to be operational service.

8.21 Another means by which a person
within Australia can be taken to have
rendered operational service is if the
Repatriation Commission considers
that the person should be treated as
having been involved in ‘actual
combat against the enemy’.

8.22 ‘Actual combat against the enemy’
involves ‘integral participation in an
activity directly intended for an
encounter with the enemy, whether
offensive or defensive in character’.#?

823 If a person is taken to have rendered
‘operational  service’ under this
provision, there is no extension of
operational service to any eligible war
service either before or after that ‘actual
combat’ period of operational service.

Allotment for duty in an operational area

8.24 For most operational service after
WW?2, the person or their unit must
have been be ‘allotted for duty in the
operational area’.#* Allotment must be
demonstrated by a written instrument
produced for the purposes of the VEA

42 Repatriation Commission v Ahrenfeld (1991) 101 ALR 86
B VEA, s 6C, Schedule 2 to the VEA
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by relevant Defence authorities or the
Minister for Defence.

Service on submarine special operations

8.25 Service by a member of the defence
force who rendered continuous full
time service during the period
between 1978 and 1992 and was
awarded, the Australian Service Medal
with Clasp, “ Special ops” has been
reclassified as operational service
under the VEA.

8.26 This reclassification will benefit up to
890 former submariners and others
who meet the classification.

8.27 S6DB of the VEA defines this type of
operational service for the period on or
after 1 January 1978 to 31 December
1992.

8.28 Because the legislative changes were
not introduced until 1 July 2010 the
earliest date of effect is 1 July 2010.

Warlike and non-warlike service

8.29 Amendments were made to the VEA in
1993 to permit the Minister for
Defence to declare certain service to be
either ‘warlike’ or ‘non-warlike’
service by written instruments.# This
was consistent with provisions in the
Income Tax Assessment Act 1936 to give
special benefits for service personnel
engaged in certain overseas service
roles.

8.30 This system has also been used to give
eligibility for some earlier overseas
involvements of Australian forces that
had been denied benefits under the
previous legislation. An example of

“4VEA, s 5C, s 6F

such an extension is the service in
Vietnam by embassy guards in Saigon
from 1973 to 1975. Certain recent
service in East Timor, Afghanistan and
Iraq has been determined to be warlike
service, while other service has been
determined to be non-warlike service.

8.31 The only difference between warlike

service and non-warlike service is that
warlike service is taken to be
‘qualifying service’ for service pension
eligibility as well as ‘operational
service’ for disability and war
widow/er’s pension eligibility, while
non-warlike service is taken to be only
‘operational service’, and not
‘qualifying service’.

Defence service

8.32 In 1973, Repatriation legislation was

amended, with effect from 7 December
1972, to extend coverage to all full-
time service personnel during
peacetime, subject to completion of
3 years service (unless a person was
discharged before 3 years on medical
grounds).

8.33 This meant that service personnel

could claim benefits under both the
Repatriation legislation and the

Commonwealth employees’
compensation legislation for normal
peacetime service. Offsetting

provisions applied to ensure that
double benefits were not paid.

8.3 On 7 April 1994, upon the introduction

of the Military Compensation Act 1994,
eligibility for ‘defence service’ under
the VEA ceased to apply except for
those persons whose period of
enlistment or appointment in the
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Defence Force began before 22 May
1986 (the date of commencement of
the VEA).

Hazardous service

8.35 Hazardous service is service of a kind
determined in writing by the Minister
for Defence. It was introduced into the
legislation 1986, with the
introduction of the VEA. It covers
defence service outside Australia that
was specially hazardous.

in

8.36 Unlike other defence service,
hazardous service does not involve a
3year minimum of service in the
before

Defence Force

becomes eligible.

a person

Peacekeeping service

8.37 Peacekeeping service can apply not
only to ADF members but also to
civilians.

838 One of the largest groups of
peacekeepers is the civilian police who
have served in Cyprus since 1964.

8.39 Civilian police have also rendered
peacekeeping service in Cambodia and
East Timor.

British nuclear test defence

service

840 The United Kingdom conducted
nuclear weapons tests in Australia
between 1952 and 1957. The tests
occurred at emu Field and Maralinga
in South Australia and at the Monte
Bello Islands off Western Australia.

8.41 In addition to these tests
approximately 600 minor trials were
also carried out between 1953 and

1963.

842 Around 8150 members of the
Australian Army, RAN and RAAF
were involved directly and indirectly
in the tests and trials.

8.43 The ADF personnel were involved
in preparing test sites,
monitoring and observing tests, and
cleaning up the sites.

primarily

British nuclear test participants

844 From 1 July 2010 former Australian
Defence Force (ADF) personnel who
were British Nuclear Test (BNT)
participants have eligibility  for
compensation under the VEA for
service related injury, disease or death.

8.45 This new category of service eligibility
under the VEA is known as “British
nuclear test defence service”.

8.46 Section 68 of the VEA defines British
nuclear defence service as given the
meaning by subsections 69B(2),(3),(4),
(5) and (6) .

8.47 A person has rendered British nuclear
test defence service if they satisfy any of
the subsections of S69(B).

8.48 Section 120 of the VEA provides that
in respect of incapacity from injury or
disease of a member of the forces, or
death of such a member, relates to
British nuclear test defence service the
standard of proof to be applied is the
reasonable hypothesis/beyond
reasonable doubt standard.

8.49 Because the new category of service
was introduced from 1 July 2010 this is
the earliest date of effect which can be
set for a claim.
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Domicile of choice for British
Commonwealth and Allied (BCAL)
veterans

8.50 The age of domicile of choice for
veterans who served with British
Commonwealth or Allied (BCAL)
defence forces during WWII has been
lowered from 21 to 18 years of age for
the purposes of S11B of the VEA.

851 This change enables veterans who
were 18, 19 or 20 at the time of
appointment or enlistment in BCAL
defence forces to gain eligibility under
the VEA.

Service from 1 July 2004

852 Service eligibility under the VEA
generally ends on 30 June 2004. Service
in the ADF on or after 1 July 2004 is
covered by the MRCA.

8.53 There are two types of service
rendered on or after 1 July 2004 that
continue to give eligibility under the
VEA. They are:

e peacekeeping service rendered by
civilians; and

o warlike service, which is regarded
as ‘qualifying service’ for service
pension and gold card purposes
under the VEA.

Service not covered by the
VEA

8.54 Generally, the VEA does not cover
part-time service in the ADF.

855 The VEA also does not cover most
service rendered from 3 January 1949
until 6 December 1972 except if a
person has
operational service (in Korea, Japan,

rendered periods of

Malaya,
Vietnam).

Singapore, Malaysia,

8.56 From 3 January 1949, eligibility for
most members of the Forces under
Repatriation legislation ceased and
they became eligible to claim
compensation under Commonwealth
employees’ compensation legislation
in respect of service on or after that
date.

8.57 That eligibility is now covered by the
Safety, Rehabilitation and Compensation
Act 1988 (SRCA).

8.58 Compensation coverage under the
SRCA for the ADF
continued for service up to 30 June
2004. While the MRCC administers
SRCA in respect of members and
former members of the ADF, the VRB
cannot review determinations made
under the SRCA.

Service eligibility under the
MRCA

8.59 From 1 July 2004 compensation related

service in

to service rendered on or after that
date is covered by the MRCA.

8.60 Service eligibility under the MRCA is
dealt with at p 97.

8.61 The chart at p 61 outlines which Act
applies to particular types of service
between certain dates from WW2.

Where can you find more
information?

8.62 This Chapter is only a brief overview
of this complex part of the legislation.
More eligible
service can be found in the Repatriation
Handbook published by DVA and TIP,
CLIK, and the VRB web site.

information about
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Service eligibility under the VEA, SRCA and MRCA

3Sep1939 | 3Jan1949 | 7 Dec 1972 |22 May 1986 7 Apr 1994
On or after
to to to to to 30 June 1 July 2004
TYPE OF SERVICE 2Jan 1949 | 6 Dec1972 |21 May 1986 6 Apr 1994 2004 y
Continuous full-time service (CFTS) — (known as ‘defence service’ from 7 Dec 1972)
» Service ended before VEA
7 Apr 1994 (did 3 years (see eligible SRCA SRCA & SRCA &
CTFS or was discharged o VEA VEA
. war service)
on medical grounds)
» Did not do 3 years CFTS VEA
nor was discharged on | (see eligible SRCA SRCA SRCA SRCA
medical grounds war service)
o Enlisted before
22 May 1986 (served up SRCA SI:/CEI‘:& Sl:/céj:& SI;CE:&
to and after 7 Apr 1994)
o Enlisted on or after
22 May 1986 (did 3 years
RCA
CFTS or was discharged SRCA & SRCA
. VEA
on medical grounds by
6 Apr 1994)
¢ Enlisted on or after
7 Apr 1994 SRCA
Eligible war service
(non-operational)
Enlisted before 1 July 1947 VEA
Heted fors Y VEA (ended
or en‘ isted for 2 years in 30 June 1951)
Interim Forces on or after
1 July 1947
Operational service SRCA &
(Eligible war service) VEA VEA VEA VEA VEA
Hazardous service SRCA & SRCA &
(Defence service) VEA VEA
Qualifying service VEA VEA VEA VEA VEA VEA
British nuclear test
defence service VEA
(Defence service)
c—— . VEA | SRCA*& | SRCA*& | SRCA*& | SRCA*& SR‘%‘; =
eacekeeping service VEA VEA VEA VEA B
(civilians only)
Peacetime service
Warlike service or SRCA &
Non-warlike service VEA VEA VEA VEA VEA
Part-time service (Citizen VEA SRCA SRCA SRCA SRCA

Forces, Reservists, Cadets)

* Claims under the SRCA by Australian Federal Police or other Commonwealth employee members of a

Peacekeeping Force are administered by Comcare. Claims under the SRCA by ADF members are administered by
the MRCC. The VRB cannot review any matters under the SRCA.
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Relationship to service
Liability provisions

Exclusion provisions

Relationship to service

91 To be related to a person’s service,
under both the VEA or MRCA, an

Additional relationships to service under
the MRCA

92 The MRCA liability provisions are

injury, disease, or death must be
related in one of the following ways:%

occurrence

If it resulted from an occurrence
that happened while the person
was rendering VEA operational
service or VEA peacekeeping
service or MRCA service.

largely modelled on the VEA, but it
has the following additional means by
which a service relationship can be

arose out of,
or was
attributable to

If it arose out of, or was
attributable to VEA service or
MRCA service.

accepted:
Injuries and | If the claimed injury or disease
diseases is a consequence of that
caused by treatment provided under the
treatment Defence act 1903.4

but for

If it would not have been
suffered or contracted but for
having rendered VEA or MRCA
service or but for a change of
circumstances or environment
due to rendering VEA or MRCA
service.

Injuries and
disease
aggravated
by treatment

If the claimed injury or disease
or sign or symptom is
aggravated as a consequence of
that treatment.*

Death

If a person died as a

accident

If it resulted from an accident
that happened while travelling
to or from duty.

aggravated or
materially
contributed to

If the injury or disease, or the
injury or disease from which the
person died, was aggravated or
materially contributed to by
VEA or MRCA service.

45 VEA,s8,59,570; MRCA, s 27, s 28.

caused by consequence of treatment

treatment provided under the Defence Act
1903

a sign or If a sign or symptom of the

symptom claimed injury or disease has

aggravated been aggravated, or materially

by defence contributed to, by MRCA

service service.#8

4 MRCA, s 29

¥ MRCA, s 29

4 MRCA, s 30
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Scope of service

93 Whether an activity that occurred

(whether off duty or on duty) is within
the scope of service may depend on its
nature and the degree of connection
with the Defence Force, military
discipline, and the performance of
duties.

9.4 The scope of service rendered depends

9.5

on the nature of the person’s service
and the
circumstances

9.6 An activity is authorised if it was

approved for the purpose of, or in
connection with, the performance of
the person’s duties.

9.7 An activity is reasonably incidental to

the performance of duties if the person
understood it to be necessary or
appropriate to be done in order to
carry out or in connection with the
person’s duties.

9.8 Social events: A social event

under which the
person served. It
involves not only
what the person
was required to

‘Scope of service’ case:
Captain Holthouse received a
new posting. In preparing to
lease his house he moved a
pot plant and injured his back.
Moving the plant was not a
part of the removal to the new

that a person was expected
to attend because of its
connection to the military
and an expectation of
attendance by superiors,
or because of regularity of
practice, may give rise to a

relevant association with
the person’s duties.

9.9 Sporting activities: Merely
because a person is
expected to keep fit does
not mean that every
fitness promoting activity
is authorised or expected

to be performed or is incidental to the

performance of the person’s duties.

9.10 Personal matters: service must be more

than merely the setting in which

do but includes post. Whether he let the
those activities house, and whether he moved
that the person the plant were matters of no
was  reasonably concern to the Navy. As they
expected or were matters within Captain
authorised to Holthouse’s p?ivate life, they

. were not within the scope of
undertake mn his defence service: Holthouse
order to carry out (1982) 1 RPD 287
the person’s
duties. It also
includes activities that  were
reasonably  incidental to  the
performance of duty.
An activity that was reasonably

expected to be have been undertaken
is one that the person understood was
expected of the person by a relevant
authority or by the person’s colleagues
in connection with the performance of
the person’s duties.

4 Roncevich v Repatriation Commission (2005) 21

VeRBosity 105

things occur: service must contribute
to the cause. Merely personal or
domestic matters while occurring in
the context of a service environment
are not necessarily related to that
service.
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Occurrence Arose out of or was attributable to

9.11 It is not necessary to show that service  9.15 For the ‘arose out of, or attributable to’

was the cause of the occurrence. The connections to apply, the relevant
occurrence merely had to happen circumstance of service must have
during the period of relevant service. contributed to the cause but need not

be the sole, dominant, direct or
proximate cause of the injury, disease
or death.*

9.12 The occurrence must be the direct
cause of the injury, disease or death.®

913 An occurrence is something that
occurs, happens, or takes place. It
must be something different from
ordinary day-to-day events. The
development of a habit is not an
occurrence.5! 9.17 If the causal factor is something that

occurs in everyday life, as well as in a

9.16 Service must have caused the relevant
circumstance and not merely be the
setting in which the circumstance
occurred.®

9.14 The occurrence connection applies only
to operational and peacekeeping
service under the VEA, but to all kinds
of service under the MRCA.

service context, such as solar exposure,
the circumstances of service must have
made a special contribution over and
above that of the person’s everyday
life.5

‘Occurrence’ case: Mr Gundry died
from asthma, which his widow
attributed to a respiratory infection
that he contracted during his service.
It was alleged that the respiratory
infection was an occurrence that
happened while rendering service,
and that his death resulted from that
occurrence. The Federal Court found

‘Arose out of” case: Mr Bendy suffered
solar skin damage. He ordinarily lived
in Sydney, but served for 2 years in
Darwin. The Court held that “Exposure
to sunlight is, in itself, a natural feature
of life and, though all servicemen
suffer some exposure to sunlight
during their service, that exposure is
not a matter which, in the ordinary
case, is attributable to ... service. ... [It
is] a factor which can be connected
causally to war service only if the war
service placed the veteran in a position

that the connection between the
respiratory infection (the occurrence)
and the disease causing death
(asthma) had to be a direct causal
connection (‘resulted from’) and it

had to satisfy the SoP concerning
death from asthma. As ‘suffering a
respiratory infection” was not a
factor in the SoP, the claim could not
succeed: Gundry [2003] FCAFC 160.

of special risk as to its occurrence’. If it
were shown that his service in Darwin
created such a special risk the claim

could succeed: Bendy (1989) 18 ALD 144.

50 Repatriation Commission v Law (1980) 31 ALR 140;

Woodward & Gundry v Repatriation Commission 52 Repatriation Commission v Law (1980) 31 ALR 140
[2003] FCAFC 160 53 Repatriation Commission v Tuite (1993) 29 ALD 609
51 Repatriation Commission v Law (1980) 31 ALR 140 54 Repatriation Commission v Bendy (1989) 18 ALD 144
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But for changes of environment or
circumstances

9.18 The ‘but for’ test is a causal test,

requiring a connection between the
incident giving rise to the injury or
disease and circumstances of service. It
is not sufficient if service was merely
the environment in which the incident
occurred.%

9.21 An

disease cannot be
accepted as war-caused or defence-

injury or
caused if the person’s risk of injury
was substantially increased because:

¢ thejourney was delayed;

¢ the route was not reasonably direct;
or

e there was a substantial interruption

9.19 It is a more direct causal test than the
‘attributable to’ test, and the ‘changes in
referred

environment’

to in the

in the journey.
Death from an accepted disability

9.22 If a person dies from an injury or disease

9.20 Whether a

provision could refer to social and other
attributes of the situation in which the
person was placed during service.%

Travelling to or from duty

particular journey is

covered depends on the purpose of the

that has already been accepted under
the VEA or MRCA, there is no need to
link that death to service. The death will
be deemed to be a service death.

9.23 The kind of connection between the

accepted injury or disease and the

journey. It is not
sufficient that the
person was going
to or from the
place of duty. If
the accident
occurred while
travelling to the
place of duty, the
question is
whether or not the
person was going
there to commence
duty or merely
going there for
some other reason
or because that
was where he or
she was residing.”

‘Travelling accident’ case:

Mr Fish had been out on private
business, and was returning to his
quarters on base. He had
intended to prepare his uniform
once he returned to his quarters.
If he had not had the motor

vehicle accident, he would have
arrived there the day before he
was due to commence duties. The
Tribunal held that the fact that
Mr Fish would have returned
early and been there to prepare
for undertaking duty, meant that
he was not travelling to a place
for the purpose of performing

duty, so the travelling provision
did not apply to him: Re Fish

% Holthouse v Repatriation Commission (1982) 1 RPD 287

56 Repatriation Commission v Keenan (1989) 5 VeRBosity

116

death must be a
reasonably proximate
and direct cause.?

9.24 Liability for the death
cannot be accepted
under this provision if
the injury or disease
had been accepted on
the basis of it being
aggravated by service,
and immediately
before the death, that
injury or disease was
no longer aggravated
or contributed to in a
material degree.

58 Re Shaw and Repatriation Commission [2005] AATA
57 Wright v Commonwealth (1956) 96 CLR 536 354
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Aggravation or material contribution

9.25 In the VEA and MRCA, an aggravation
of an injury or disease is not a separate
injury or disease in its own right.
Instead, if an injury or disease has been
aggravated by service, that injury or
disease is treated as ‘war-caused’,®
‘defence-caused’,® or a ‘service injury
or disease’.®!

926 If an injury or disease is accepted
under the VEA
on the basis of

resulting from the effects of the
aggravation rather than to impairment
from the injury or disease itself.t

9.29 Some compensation and benefits under
the MRCA are provided for an
aggravated injury or disease without
regard to the effects of the aggravation,*
and in other cases, the persistence of
the effects of the aggravation is merely
a preliminary requirement before the

the
disease are

effects of entire

injury or

aggravation, the
entire injury or
disease becomes
war-caused  or
defence-caused

and the entire
incapacity from
that
disease is
pensionable (not
the
the

injury or

merely
effects of
aggravation).

9.27 This implies that

the aggravation
must be of a
permanent

nature and it

‘Aggravation’ case: Mr Yates had
an ankle condition that became
symptomatic when he did
strenuous activity such as
running. At the time he made his
claim he was symptomatic, but by
the time of his AAT hearing he
was not. While service had
temporarily aggravated his
symptoms, the disease was, at the

time of the hearing, no worse
than it would have been without
that aggravation. The Court held
that an aggravation of the

symptoms is not necessarily an
aggravation of the underlying
disease, which is required by for

aggravation to give rise to
liability under the Act: Yates
(1995) 38 ALD 80.

compensated.®

Aggravation or material
contribution to a sign or
symptom
9.30 If a part-time member of
the ADF their
ankle, aggravating a pre-
existing ankle condition,
the effects of this might
only last a few days or
weeks, but the member
might have been
incapacitated for their
civilian work and need
compensation for
earnings. This might be
able to be provided
under s 30 of the MRCA,

twists

lost

must worsen the injury or disease itself
rather than merely worsen its symptoms
or have only a temporary worsening
effect on the injury or disease.5?

9.28 The MRCA restricts some forms of
compensation only to the impairment

5 VEA, s 9(1)(e).

% VEA, s 70(5)(d) and s 70(5A)(d).

61 MRCA, s 27(d), s 29(2), and s 30.

02 Repatriation Commission v Yates (1995) 11 VeRBosity
45

which concerns aggravation or material
contribution to a sign or symptom of an
injury or disease. There is no equivalent
to this in the VEA.

9.31 Section 30 of the MRCA
temporary aggravation, which is not
covered by s 27(d).

covers

% For example, MRCA, s 70 and s 72.
4 For example, MRCA, s 43, s 61, and s 62.
% For example, MRCA, s 8, s 119 and s 283.
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932 A symptom may be aggravated by

service if it is worse than it previously
was. A symptom may be contributed to
in a material degree if the symptom is
worse or if it develops due to service.
Aggravation under s27(d) of the
MRCA will apply only if the
underlying injury or disease is made
worse, but s 30 will apply if it is merely

9.33 An injury or disease that is accepted on

the basis of an aggravation of a sign or
symptom is just as much a ‘service
injury or disease’ as one that is accepted
under s 27(d) of the MRCA. The type
and extent of compensation available
will tend to be limited by the extent of
the persistence of the effects of the
aggravation.

a symptom that is affected by service.

Identifying ‘aggravation’ and whether an injury or disease is
related by aggravation to service

Is the injury or disease worse than it was previously?

4

This question can be answered only by medical evidence. '

No, it is not worse ' Yes, it is worse '

Not aggravated '

The worsening

It has been made

s It has been
is s1mply the made temporarily
PO of permanently worse by an
the.u%'lderlymg worse by an event or
Injury or T circumstance.
disease. : (s 30 MRCA, not
circumstance. 4
under VEA)

Not aggravated '

Identify an event or circumstance of
service that caused the aggravation

or material contribution.
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Unintended consequence of treatment

9.34 Under s 29, liability can be accepted for
an injury or disease that is the
unintended consequence of medical
treatment. Treatment covered is:

e treatment for a service injury or
disease under the MRCA; or

e any treatment under the Defence
Regulations.

9.35 Former members who have a Gold
Card for treatment under the MRCA
are entitled to be treated for any injury
or disease, whether it is a service
injury or disease or not. Section 29 does
not apply to treatment for a non service
injury or disease under the MRCA.

936 Members of the ADF(including
Reserves) are entitled to treatment for
any injury or disease, whether a
service injury or disease or not, under
regulation 58F of the Defence Force
Regulations 1952. Section 29 applies to
treatment for any condition under these
Regulations.

9.37 The leading case, Comcare v Houghton
[2003] FCA 332, indicates that the
process involves a number of steps:

. Identify the injury or disease that is
said to have resulted from the treatment.

STEP 2:

. Decide whether that injury or
disease was caused by the treatment and was
not merely associated with the treatment.

o Decide whether the
disease was ‘unintended’.

injury or

9.38 An  unintended
medical treatment® is a consequence
of the treatment that is both:&”

consequence  of

e not desired nor aimed for by the
provider of the treatment; and

e not a likely consequence of the
medical treatment.

9.39 It is not an unintended consequence if
it was known to be an unavoidable

outcome of the treatment even though
not desired.

‘Unintended consequences’ case:

Mr Houghton underwent an operation
that, he was told, would probably
result in total hearing loss, but that
there was a slim chance of preservation
of his hearing. In the event, he had
total loss of hearing. The Court said
that an unintended consequence, ‘does

not encompass an injury which was,
and was always known to be, an
unavoidable direct consequence of the
medical treatment, albeit one which
those administering the treatment did
not positively desire, seek or aim to
produce.” Houghton [2003] FCA 332.

Death as a consequence of medical
treatment

9.40 Liability for a death can be accepted if
itis a consequence of medical treatment.

9.41 The death must have been caused by the
treatment, and not just have occurred
during the course of the treatment.

¢ See definition of ‘treatment’” at page 126.

¢7 This explanation of an “unintended consequence’ is
in the Explanatory Memorandum to the Military
Rehabilitation and Compensation Bill 2003 at p 16.
The Explanatory Memorandum can be
downloaded from the Comlaw web site: see p 157.

VeRBosity SPECIAL ISSUE



Chapter 9 - Liability

Liability provisions

Relationship Main case law Service to which it applies VEA MRCA
Law (1980) 31 ALR 140 VEA — operational service, s 8(1)(a), s 27(a),
Occurrence | Gundry [2003] FCAFC 160 peacekeeping service s 9(1)(a), s 28(a)
MRCA — all service s 70(4)
Law (1980) 31 ALR 140 — s 8(1)(b), s 27(b),
x‘ﬁb‘:ﬁizf; e/ Roncevich [2005] HCA 40 _ . 921;&);, ! zszb;
Bendy (1989) 18 ALD 144 s 70(5)(a),
U2 Tuite (1993) 29 ALD 609 s 70(5A)(a)
Wright (1956) 96 CLR 536 VEA — all service s 8(1)(c), s 27(e),
Travelling to | Smith [1997] FCA 525 MRCA — peacetime service | s 9(1)(c), s 28(f)
or from duty Jamieson (1984) 2 RPD 257 s 70(5)(b),
Re Fish [2003] AATA 675 s 70(5A)(b)
Holthouse (1982) 1 RPD 287 VEA — all service s 8(1)(d), s 27(c),
Keenan (1989) 5 VeRBosity 116 | MRCA — all service s 9(1)(d), s 28(c)
s 9(2),
But for s 70(5)(c),
s 70(7),
s 70(5A)(c),
s 70(7)
Yates (1995) 11 VeRBosity 45 | VEA — all service, except s 8(1)(e), s 27(d),
must have rendered 6 s 9(1)(e), s 28(d)
Material mon.ths <?f eligible war s 70(5)(d),
contribution service (if the person s 70(5A)(d)
or had not rendered
. operational service),
aggravation .
peacekeeping or defence
service
MRCA — all service
Material  |Notjudicially considered VEA — does not apply s 30
contribution MRCA — all service
or
aggravation
of sign or
symptom
Hayes (1982) 1 RPD 281 VEA — applies but does not | s 8(1)(f), s 28(1)(e)
Died from | Re Shaw [2005] AATA 354 require link to service s 70(5)(e), 5 28(2)
accepted MRCA — applies but does s 70(5A)(e)
disability not require link to
service
Unintended |Houghton [2003] FCA 332 VEA — does not apply 529(1), (2)
consequences |Re Eaton (2002) 67 ALD 182 | MRCA — all cases s 29(3)
of treatment
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. .. e resulted from failure to obtain a
Exclusion provisions : :
promotion, transfer, or benefit.

Under the VEA 9.45 The exclusions that do apply to injury

9.42 Under the VEA an injury or disease and disease including those resulting

cannot be accepted as war-caused or
defence-caused if it:

e resulted from the veteran’s serious
default or wilful act;®

e arose out of a serious breach of
discipline; or

e isrelated to the person’s service only
because the person used tobacco

in serious and permanent impairment,
and to death include:

e wilful and false representation in

with the person’s
service or proposed
defence service that he or she did
not suffer, or had previously not

connection
defence

suffered, from the claimed injury or
disease or that resulted in his or her

products on or after 1January 1998
or increased his or her use of tobacco
products after that date.

death;®

e in relation to journeys to or from

undertaking duty:
Under the MRCA

- substantial delay in

9.43 Unlike under the VEA, if the injury or commencing the journey;

disease causes serious and permanent
impairment or the  exclusory
circumstance causes the person’s -
death, not all of the exclusions apply.

— indirect route;

substantial interruption to the
journey,
9.44 The exclusions that do not apply to

serious and permanent impairment or
death include:

which substantially increased the
risk of injury, disease or death;”

e if the only service-related cause of
injury, disease or death is the use of
tobacco products.”

e serious default;

o wilful act;

9.46 The exclusions relating to travel apply
not only to the specific travelling
provisions in s 27(e) and s 28(1)(f), but
also to any other provision in ss 27, 28,
29 or 30 that, in a particular case, raises
a connection between a peacetime
service-related journey and injury,
disease or death.”

e serious breach of discipline;
o self-inflicted injury;

e consuming alcohol or unauthorised
drug;

reasonable
connection with
performance as a member;

e resulted from
counselling in

69 MRCA, s 34
6 A ‘wilful act’ indicates conduct that is blameworthy 70 MRCA, s 35
and deserving of serious censure: McPherson v 71 MRCA, s 36

Repatriation Commission (1989) 5 VeRBosity 58 72 MRCA, Note to s 35(1)
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Exclusion of liability

Exclusions Main case law VEA MRCA
Serious McPherson (1989) 5 Resulted from a serious default or | Resulted from a serious default or
d It VeRBosity 58 wilful act: s 9(3), s 9(6), s 70(9) wilful act while a member unless
.‘;f m; § " resulted in serious and permanent
wilfulac impairment or death: s 32
Wilful Wilful false representation in
false Not judicially Not in VEA connection with service that did
represent- considered not suffer from the injury or
ation disease: s 34
Levi (1994) 10 VeRBosity Arose from a serious breach of
, 22 discipline, or from an occurrence
Serious . g
that happened while committing a
breach of . e BT
R serious breach of discipline unless
discipline . .
resulted in serious & permanent
impairment or death: s 32
Counsel- Chenhall (1992) 109 ALR Resulted from reasonable and
I 361 Not in VEA appropriate counselling in relation
'm'g o'r Warren [1997] FCA 102 to performance as a member: s 33
discipline | .4 2003] FCA 1057
5 Resulted from failure to obtain
Failure to . . -
obtain Not in VEA promotion, transfer or benefit in
b i+ relation to service as a member:
enefi s 33
Smith (1997) 13 Nature of risk substantially Nature of risk substantially
Travel |VeRBosity 70 increased by delay, indirect route, | increased by delay, indirect route, or
exclusions or interruption unconnected with interruption unconnected with
performance of duties: s 9(5), s 70(8) | performance of duties: s 35
Tobacco Nisiiscially Related to service only by tobacco | Related to defence service only by
considered use on or after 1 January 1998: tobacco use: s 36
i 5 9(7), s 70(9A)
Resulted from taking alcohol or
drug (unless authorised and taken
Alcohol / legally according to directions)
drugs unless resulted in serious &
permanent impairment or death:
s 32(2), s 32(5)
Self- Taylor v Stapley (1954) If self-inflicted injury unless
inflicted |90 CLR1 Not in VEA resulted in serious & permanent
injury | Re Martin (1993) impairment or death: s 32
Suffered or contracted since 1 July
Related to Not ]u.d1c1ally 2004 and related to service on or .
. considered after 1 July 2004: s 9A(1), s 70A(1). Not in MRCA
service on .
Aggravated by service on or after
O G 1 July 2004 unless chose AFI instead
1 July 2004

of MRCA claim: s 9A(2), s 70A(2).
(See page 98)
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Chapter 10 — VEA decision-making

system

Primary decision 72
Section 31 review 72
Administrative Appeals Tribunal .. ... 73

Outline of the VEA decision-making system___ 73

Primary decision

101 Once a claim for pension or an
application for increase in pension is
lodged at an office of DVA, it is
investigated on behalf of the Secretary
of DVA by a Claims Assessor.

102 The Secretary of DVA has broad
investigatory powers and can require
information or documents to be
provided by claimants and other
persons or bodies.”

10.3 After obtaining medical evidence,
service records, and other relevant
evidence, the Claims Assessor, as
delegate of the  Repatriation
Commission, will determine the claim
or application.

10.4 Upon being given notice of a decision
of the delegate of the Repatriation
Commission the claimant or applicant
may apply for review to the VRB.

73 VEA, s 127,5 128

Section 31 review

10.5 Once an application for review by the
VRB is received by DVA, it is
considered by a senior delegate of the
Repatriation Commission who has the
power to review the primary decision
under s 31 of the VEA.

10.6 If the delegate chooses to do so and the
decision is varied, then the decision
the VRB reviews is the primary
decision as varied by the s 31 decision.

10.7 A claimant may seek review under s 31
without also seeking review by the
VRB. However, the claimant runs the
risk that the period in which to apply
for a review by the VRB will expire
before the s31 review has been
completed (see time limits at page 1).7*

10.8 A s 31 review can also be sought after a
VRB application has been lodged.

74 VEA, s 31(10), s 31(11) provide that a s 31 decision
is not reviewable if it does not vary the decision
under review.
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Administrative Appeals Outline of the VEA decision
Tribunal making system

10.9 Both applicants and the Repatriation
Commission are entitled to apply to Decision of Repatriation

the AAT for review of a VRB decision Sl el g
(s 19 or s 98)

to affirm, vary or set aside a decision
reviewed by the VRB. The VRB is not a
party to the subsequent proceedings
before the AAT.

| Application for review
iby VRB (s 135, VEA):
1

1010 There is no application fee for te Assessment and

applying for a review by the AAT of Possible Attendant Allowance
matters under the VEA. intervention by e — st epgpply
Repatriation within 3 months.
Time limit in which to apply Comnmtesion * Entitlement matters —
delegate under may apply within 12

1011 An appeal to the AAT must be in
writing and should be lodged at an

s 31, VEA.

1

1

1

1

1

1

1

:

1

: months, but must
! apply within 3 months
1

1

1

1

1

1

. s for full backdati f
AAT Registry within 3 months of or L ackeaing o
pension if application is
receipt of the VRB’s decision at the successful.

applicant’'s postal address as last
notified to the VRB.7

10.12 A person can apply by writing a letter
to the AAT or filling out an application
form available from an AAT Registry
or from the AATs web site
(www.aat.gov.au).

Review by Veterans’
Review Board of s 19 or s 98

decision

1013The AAT may extend the time for
lodging an appeal up to 12 months after

:Application for review

I

I

_ < (s 175, VEA) by AAT must !
notice of the VRB decision, but the ibe within 3 months, but !
applicant must convince the AAT why IAAT can extend timeto |
an extension of time should be granted.”s tapply up to 12 months at |
1

lits discretion.

Review by Administrative
Appeals Tribunal.

75 VEA, s 176(4)
76 VEA, s 176(4) and AAT Act, s29
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Chapter 11 — VEA cases

74
74
75
76
78

80

Developing an attendant allowance case .90

Developing a war widow’s pension or

orphan’s pension case

91

Operative dates (dates of effect) 95

Continuation of claims after claimant’s death_95

The disability pension system

11.1 If a person seeks to have a pension for
incapacity from an injury or disease
that is related to their eligible service, a
claim for disability pension is lodged.

11.2 If it is determined that the injury or
disease is war- or defence-caused (s 9
or s 70), the incapacity from that injury
or disease is assessed to determine
whether pension is payable.

11.3 Once a rate of pension is determined, it
will usually continue at that rate
unless the person makes an
application for increase in pension or
makes a claim for another injury or
disease. If a new injury or disease is
accepted as war- or defence-caused,
the rate of pension is reassessed.

Standards of proof

11.4

11.5

‘Standard of proof’ means the level of
evidence needed for a claim to succeed.
The VEA has two standards of proof:

1. ‘reasonable satisfaction’; and

2. ‘beyond reasonable doubt’: a more
generous standard than applies in
other compensation schemes as it
applies to disproving a claim.

The reasonable satisfaction standard
applies to all matters except for
deciding whether there is a connection
between operational, peacekeeping or
hazardous service and the claimed
injury, disease or death. It applies to
matters such as diagnosis of the
claimed condition or kind of death, a
person’s eligibility to claim, and the
nature of service rendered.
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Reasonable satisfaction (BoP) 77

11.6 The ‘reasonable satisfaction’”® standard
is also called the civil standard of
proof, or the ‘balance of probabilities’.

11.7 This standard of proof does not mean
that the
absolutely certain that a particular
thing happened, but merely that it is
‘more likely than not" that it
happened.

Beyond reasonable doubt (BRD/RH) 7®

decision-maker must be

11.8 The beyond reasonable doubt standard
of proof requires a degree of certainty
such that the decision-maker has no
‘reasonable’ doubts.

11.9 This standard of proof applies in
relation to operational, peacekeeping
and hazardous service. This means
that claims related to such service
must be granted unless the decision-
maker is satisfied beyond reasonable
doubt that the connection with service
does not exist.8

11.10If the material does not raise a
reasonable hypothesis of a connection
between the service rendered by the
person and the injury, disease or
death, then a connection with service
will not exist.8!

77 Balance of probabilities

78 VEA, s 120(4)

7 Beyond reasonable doubt / reasonable hypothesis
80 VEA, s 120(1), (2)

81 VEA, s 120(3)

Statements of Principles

11.11 Statements of Principles (SoPs) are
created by an independent body of
experts known as the Repatriation
Medical Authority (RMA).

11.12S0Ps are based on sound medical-
scientific evidence and set out the
minimum factors that must exist and
be related to service before it can be
said that a hypothesis or contention
has been raised connecting an injury
or disease with the circumstances of a
person’s service.

11.13If the RMA has made a SoP about a
kind of injury or disease then all
decision-makers, including the VRB,
must apply it when considering a
claim for such an injury or disease.

11.14There is a right of appeal to a Specialist
Medical Review Council (SMRC)
against certain determinations of the
RMA, but the SMRC cannot consider
any new evidence and is restricted in its
review to the material that was before
the RMA.

11.15 The VRB will not postpone or adjourn
a hearing pending the outcome of an
investigation by the RMA or a review
by the SMRC.82

11.16 A representative should have a good
dictionary to
understanding the terminology used
in the SoPs and medical reports.

medical assist in

82 Beale v AAT (1998) 14 VeRBosity 22; McMillan v
Repatriation Commission (1998) 14 VeRBosity 28
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Decision-making processes

Applying the reasonable hypothesis (RH)
process

11.17 The Federal Court in Deledio set out a
4-step decision-making process (as
modified by later Federal Court cases)
for matters concerning operational,
peacekeeping and hazardous service:$

1118 The first step requires there to be
material that points to a hypothesis
connecting the claimed injury, disease
or death with service.®* This requires
more than speculation or a mere
allegation of a connection with service.

11.19 The material must raise ‘facts’ or
inferences, which if they were true
would raise a hypothesis relating the
claimed injury, disease or death to the
particular  circumstances of the

person’s service.

11.20 There is no fact-finding at this step. All
the material must be considered, not
only that supporting the claim.

11.21 The ‘raised facts” (or inferences) must
be pointed to by the material, but do
not have to be proved.

11.22If no hypothesis is raised, the claim
fails. In other words, if the contentions
put forward are not supported by the
material, the claim cannot succeed. For
example, if it is alleged that a veteran
suffered trauma to the knee, there
needs to be material pointing to that
trauma occurring due to service.

83 Repatriation Commission v Deledio (1998) 14 VeRBosity 45;
Bull v Repatriation Commission (2001) 17 VeRBosity 118
8 VEA, s 120(3)

STEP 2:|

11.23 Identify whether there is a SoP for the
kind of injury, disease or death, the
subject of the claim.®

11.24 If there is a SoP for the claimed injury,
disease or kind of death, then SoPs
must be applied to all the links in the
chain of causation.®

11.25If there is no SoP for the claimed
injury, disease or kind of death, no
SoPs apply for any causal link.%”

STEP 3:|

11.26 Consider =~ whether any of the
hypotheses raised are reasonable. This
step will be met if a hypothesis:

o fits the requirements of a factor in
the relevant SoP(s), if any;

¢ is pointed to by the evidence;
¢ is more than a mere possibility;
e is consistent with known facts; and

e is not too tenuous, remote, fanciful,
impossible, or speculative.®

11.27 There is no fact-finding at this step.
The ‘known facts’ are facts that are
indisputable. =~ The  decision-maker
cannot draw conclusions from the
evidence but may draw inferences.

8 VEA, s 120A(3)

86 McKenna v Repatriation Commission (1999) 15
VeRBosity 22

87 Spencer v Repatriation Commission (2002) 18
VeRBosity 21

88 East v Repatriation Commission (1987) 3 VeRBosity
167; Bushell v Repatriation Commission (1992) 8
VeRBosity 2
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11.28 If there is no relevant SoP, the other
tests in step 3 must still be met. The
‘raised facts’” must be supported by the
material.

11.29 If the hypothesis meets these tests, it is
‘reasonable’, and step 4 must next be
considered. If the hypothesis is not
reasonable, the claim fails.8?

11.30 If there is a relevant SoP, in addition
to meeting the other tests in step 3, the
hypothesis must be ‘consistent with
the template’ of a factor in the SoP.
This involves consideration of the case
law that has interpreted factors within
SoPs. For example, a number of Court
cases have examined the meaning of
‘experiencing a severe stressor’.

11.31If a factor in a SoP prescribes a number
of elements, they must all be pointed
to by the material %

11.32 If the factor is not met, the claim fails.

11.331f the reasonable hypothesis is disproved
beyond reasonable doubt the claim
fails.9! This is the only step at which facts
are found, and then only those facts that
would disprove the claim. If not
disproved beyond reasonable doubt, the
claim succeeds unless an exclusion
provision applies (see page 70).

11.34 Exclusions ~ from  liability  are
determined on the reasonable
satisfaction standard.”?

89 Byrnes v Repatriation Commission (1993) 9 VeRBosity 83

9 Connors v Repatriation Commission (2000) 16
VeRBosity 47

91 VEA, s 120(1), (2)

92 Ferriday v Repatriation Commission (1996) 12
VeRBosity 75

Applying the reasonable satisfaction
(BoP) standard
1135 The following steps should be

followed in applying SoPs in cases to
which the
standard of proof applies:*

STEP 1:|

11.36 Determine,

reasonable satisfaction

to the decision-maker’s
reasonable satisfaction, whether the
material before it raises a connection
between the claimed disability and the
person’s service.

STEP 2:|

11.37 Identify whether there is a SoP for the
kind of injury, disease or death, the
subject of the claim.

STEP 3:|

11.38 Determine whether the relevant SoP
upholds the that the
person’s disability is, on the balance of
probabilities,
person’s service.

contention

connected with the

11.39 If there is no relevant SoP, the matter
is decided on the available medical
and other evidence as to whether, on
the balance of probabilities, there is a
relevant connection between the
claimed injury, disease or death and
the person’s service.

11.401f the connection with service is found to
exist on the balance of probabilities, the
claim will succeed unless an exclusion
provision applies (see page 70).

9 Somerset v Repatriation Commission (2005) 21
VeRBosity 118
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Developing an entitlement
case

11.41Most cases fall into one of two
categories: entitlement or assessment.

‘Entitlement’

1142 An  ‘entitlement case’ concerns
whether an injury, disease or death is

war-caused or defence-caused.

11.43The essential scheme of the VEA is that
an eligible person entitled to
compensation by way of pension if the
present injury or disease was caused by

is

his or her service. The result of this
simple statement is that there are always
two preliminary questions to answer:

e What is the nature of the injury or
disease
currently suffers? and

from which the person

e What was the service that is said to
have caused the injury or disease?

11.44 In death cases, the questions are:

e What is the nature of the injury or
disease from which the person died
(the “kind of death’)?

e What was the service that is said to
have caused the person’s death?

Injury or disease case

11.45 Developing an injury or disease case
concerns obtaining evidence
connecting the person’s eligible service
with the claimed injury or disease.

11.46 The first step in an injury or disease
case is to consider diagnosis:*

94 Benjamin v. Repatriation Commission (2001)
17 VeRBosity 119

e What was it that the veteran or
member originally claimed in the
claim form?

e What did the delegate determine was
the diagnosis?

e  What is the evidence for this?
e How reliable is it?

e Is there any doubt or ambiguity in
the evidence on this issue?

e Does the diagnosis cover all the
symptoms that were referred to in
the original claim?

11.471f the evidence does not clearly support
the diagnosis in the decision under
review or it appears not to be broad
enough to cover all the things the
applicant claimed, the representative
will need to obtain evidence to clarify
these diagnostic issues.

11.48If it appears that the delegate has not
dealt with a particular disability that

was part of the claim, the
representative might be able to
negotiate ~with a review or

reconsideration delegate to conduct an
investigation into that disability.

11.491f not, then the representative will need
to get the evidence themselves. But the
representative needs to keep in mind
that in relation to a VRB application,
there is a limited amount that can be
reimbursed for medical reports by the
Department in respect of each ‘medical
condition’ the subject of the review.%

11.50 Therefore, if seeking a medical report
about a particular injury or disease,
the report from the appropriate

% VEA, s 170A
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medical expert should include all the  11.52 The report should not merely state the

information that the VRB will need expert’s opinion on each of those
about that injury or disease for the matters, but give reasons for each of
purposes of the review. those opinions.

11.51 The medical report should cover: 11.53If the evidence clearly supports the

existing diagnosis, the representative
needs to know whether there are any
SoPs about that kind of injury or
disease. It is important to carefully
e which SoP is relevant; consider the definition of the kind of
injury or disease set out in the SoP to

o the person’s area of expertise and
basis for that expertise;

o diagnosis of the injury or disease;

dat ti f t; . .
* daleoriume ot onsel determine whether it really does cover

e history of the progress of the injury the applicant’s particular diagnosis.
or disease, including when and why

. 11.540nce the relevant SoP has been
any worsening occurred;

identified, the representative needs to

e the past and current treatment consider each of the factors in that SoP
regime or rehabilitation program; and consider whether any of the

e prognosis for recovery; evidence tends to point to one or more
of those factors existing in the

e causation (referring to any relevant . .
( 5 Y applicant’s case, and whether there is

SoPs); and . o -
any evidence pointing to a link
* assessment under the Guide to between that factor and the person’s
Assessment of Rates of Veterans’ eligible service.
Pensions (GARP).

Disability pension decision-making process

Determine Determine Deledio steps (BRD/RH):

eligibility diagnosis 1. hypothesis raised

2. identify SoPs

3. assess reasonableness

4.is it disproved beyond
reasonable doubt?

OR

Reasonable satisfaction (BoP):

1. contention raised

2. identify SoPs

3. assess contention

* Claim rejected '

OR

Claim accepted
& decide date of

effect.

\/

[ Assessment of rate of pension

Determine rate or rates Is a rate above the Lifestyle
. Degree of
of pension payable and general rate . ) &
incapacity .
Impairment

date or dates of effect payable?
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Developing an assessment
case

11.55 Under the VEA there are a number of
different rates of disability pension:

general rate, in 10% increments
from nil to 100%

extreme disablement adjustment
(EDA)

intermediate rate

special rate (permanent or temporary)

11.56 A specific disability payment, is added
to a disability pension if the person
has certain disabilities (see page 89).

Assessment period

11.57 The rate of pension must be assessed
throughout the ‘assessment period’.%

11.58 The assessment period begins on the date
the person made the claim for pension or
applied for an increase in pension.

1159 The assessment period ends on the date
the decision-maker decides the matter.

11.60The VRB must assess the rate or rates at
which pension was payable throughout
the assessment period.”” The VRB
might set one rate of pension from the
‘application day’ (the date on which the
claim or application for increase was
lodged) and another rate from a later
date in the assessment period, being a
date when there is evidence that the
person’s impairment or lifestyle or
employment circumstances
substantially changed (for better or for
worse). The rate might go up or down.

% VEA, s 19(9)
97 VEA, s 19(5C)

Degree of incapacity

11.61 Generally, the greater the degree of
incapacity, the higher will be the rate
of disability pension.

11.62The first step in assessment is
determining the degree of incapacity.
This is done using the Guide to the
Assessment of Rates of Veterans’
Pensions (GARP). GARP assesses a
person’s medical impairment from
accepted disabilities and the effects of

those disabilities on their lifestyle.

11.63DVA  will have obtained from a
medical practitioner, generally the
applicant’s local medical officer, a

impairment

relating to each type of impairment
arising from the applicant’'s war- or
defence-caused disabilities.

combined assessment

11641t is important to go through all the
medical with  the
applicant to be sure that it reflects the
applicant’s understanding of his or her
conditions. If there is any concern that

information

the medical information is inaccurate
or out of date, a further medical report
should be obtained addressing the
criteria in GARP.

11.65 GARP specifically requires that some
types of medical information (such as,
audiograms and spirometry tests) be
no more than 6 months old at the time
of the assessment. As the VRB must
assess pension up to the date of its
decision, it will require up-to-date
medical information. The VRB
Registrar can ask DVA to obtain these
types of medical reports at DVA’'s
expense.
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11.66 Any

11.67 When

other medical reports, for
example, from specialists, will usually
have to be obtained at the applicant’s
expense. However, a representative
should contact the VRB Registrar if
they have particular difficulties in
obtaining further evidence.

seeking medical evidence
concerning assessment of impairment,
the medical practitioner should be
provided with the relevant extracts
from GARP together with the relevant
worksheets. These can be obtained

from the VRB’s web site.

Using GARP

11.68 GARP assesses a degree of incapacity

by reference to ‘impairment’ and
‘lifestyle’ effects of the war- or

defence-caused disabilities.

11.69 The level of impairment is assessed

using a ‘whole person’ system,
expressed in ‘impairment points’, out
of a maximum rating of 100. On this

scale, zero points correspond to no or

negligible impairment and 100 points
correspond to death.
impairment points are percentages of
the impairment of the whole person.

Effectively,

11.70 GARP addresses medical impairment

under 12 system-specific chapters.

11.71 The decision-maker must determine,

based on medical evidence, what are
the medical and functional effects of
each war-caused or defence-caused
injury or disease, and then go to each
relevant system-specific chapter to
determine the relevant medical
impairment resulting from that injury
or disease in the particular veteran’s

case.

11.72If a particular injury or disease results

in impairment effects in more than one

body system, then each relevant
chapter must be consulted and
separate impairment points

determined for each functional effect
or loss.

1173 This is a typical impairment table:

Functional Loss

Inguinal or ventral hernia not easily reduced and

Large inguinal or ventral hernia resulting in frequent

An impairment rating is to be selected from this table for each

Table 6.2.1
ABDOMINAL WALL HERNIAS

Impairment
Ratings Criteria
NIL Inguinal or ventral hernia surgically repaired.
TWO Inguinal or ventral hernia easily reducible.
FIVE

resulting in mild symptoms.
TEN

symptoms.

accepted inguinal and ventral hernia.

No age adjustment
per mitted for

this table
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11.74 Impairment points are not added to  11.75Using this method of combination

EERARGECA SRR R SR R R B R

each other arithmetically, but must be ensures that the combination of
combined using a special table in impairment points is  properly
s . .
Chapter 18, the ‘Combined Values apportioned as a percentage of the
J ’{ 7
Chart'. whole person’.
2
34 COMBINED VALUES CHART — Part 1
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11.76 Lifestyle effects are assessed under  11.77 A rating from 0 to 7 is given for each
Chapter 22 of GARP. GARP divides category in accordance with Lifestyle
lifestyle effects into 5 categories: Effects Tables 22.1 to 22.5. The higher

of the domestic activities and

employment activities ratings is taken

e mobility; and added to the ratings from the

other three tables. The resultant figure

is then divided by 4 and rounded to
the nearest whole number (0.5 is

e domestic activities; and rounded up). This gives the overall

lifestyle rating.

e personal relationships;

e recreational and community
activities;

¢ employment activities.
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11.78 When assessing lifestyle effects only
the effects of the war- or defence-
caused injuries and diseases can be
considered. The effects of other
disabilities must be ignored.

11.79 The applicant must be compared with
a hypothetical person of the same age
but without the war-caused injuries
and diseases.

11.80Once an overall lifestyle rating has

been determined and an overall
combined impairment rating has been
determined, these two ratings are
combined using Scale 23.1 in Chapter
23 to obtain a degree of incapacity.

SCALE
13.1
CONVERSION TO DEGREE OF INCAPACITY
Impairment Lifestvle Ratings
1] 1 1 3 4 5 6 7
] 0 1 1 0 WA NA L NA NA
5 1 1 20 L1 40 4 NA - NA
1o 10 20 in 0 40 S0 60 MNA
15 20 an L1 40 k1l Bl a6l DN
2 20 30 40 0 30 L] T Bl
25 3 40 1l 6l T ft Bl
30 40 40 30 60 T T Bl Bl
33 MiA 50 &l T B a0 o
40 WA S0 (] T Bl B 90 100
45 MiA & ft Bl L] LI L1 B (U]
S0 WA 0 n B 90 100 100 100
55 MiA m Bl o0 L LR UL LT AT
L] WA B o0 90 100 100 100 100
ik U U1 1T U111 N U VI 1T (VT R (]
70 R UI U1 (1 U U1 VI VR U 1V L]
73 U U1 1T U111 N U VI 1T (VT R (]
B R UI U1 (1 U U1 VI VR U 1V L]
B3 CCUI U1 L1 L1 L L L 1]
o0 R UI U1 (1 U U1 VI VR U 1V L]
Noage adjustment
permiiied for o
this table
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Assessing a rate of pension

11.81If the person’s degree of incapacity is
at least 70%, eligibility for the
intermediate rate or special rate must
be considered (see page 84).

11.82If the person’s degree of incapacity is
100% and the person is aged over 65,
eligibility for the extreme disablement
adjustment must be considered (see
page 89).

11.83If the person is not eligible for any of
those rates, then whatever the
percentage degree of incapacity is, will
become the percentage of the general
rate of pension that applies.

Special rate and intermediate rate

11.84 The following is a brief overview of
the criteria for the special and
intermediate rates of pension. More
information can be found in the
special issue of VeRBosity concerning
the special rate of pension.” It can be
found on the VRB’s web site.”

11.85 For either of these rates of pension, the
person must have a degree of
incapacity of at least 70%.

11.86 If the applicant is blind as a result of
accepted disabilities, he or she is
entitled to the special rate without
having to meet any other of the tests
outlined below relating to
employment.

9 (2003) 19 VeRBosity Special Issue
9 www.vrb.gov.au/publications.html

11.87In all other cases, the employment

tests are critical and it is important to
obtain a full employment history. This
should include an outline of the types
of duties the applicant did in previous
employment, and the level of
education and training the applicant
has had.

11.88 Information should be obtained about

the reasons the applicant is no longer
working in each of the relevant kinds
of work in which the applicant has
previously been engaged, and any
steps taken to obtain  other
employment.

11.89It is necessary to find out about the

effects of accepted disabilities on the
applicant’s capacity to do the various
types of work previously engaged in,
and their impact on the applicant’s
ability to do other types of work for
which the applicant has skills and
expertise.

11.90 A medical opinion will need to be

obtained that addresses the special
rate issues.

11.91 Evidence of loss of earnings should be

obtained if the person was self-
employed, in a partnership, a joint
business venture, or involved in a
business run by a family company or
trust to which the person has a
connection.

11.92 Evidence concerning loss of earnings

should be in the form of tax returns. A
simple statement from an accountant
that the person suffered a loss is
unlikely to be persuasive of that fact.
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from war- or defence-caused
disabilities  the  only
preventing the applicant

Under 65 special rate and

intermediate rate factor

] ) ] from
11.93In a special rate or intermediate rate

case in which the applicant was under
65 on the application day, the evidence

needs to address the following

questions:

What are the applicant’s trade
and professional skills,

qualifications and experience?

‘Q 2.| What kinds of remunerative
work might a person with the

applicant’s  skills, qualifications
and experience reasonably
undertake?

‘ To what degree does the
applicant’'s physical or mental

incapacity from war- or defence-
caused injury or disease reduce the
applicant’s capacity (in hours per
week) to undertake the kinds of
remunerative work referred to in
question 2? (8 hours or less for
special rate; less than 20 hours for
intermediate rate.)

Q 4| What kind of

remunerative that the
applicant was undertaking?

@ Is the applicant, by reason of
war- or defence-caused disabilities,
prevented from continuing to
undertake that kind of work?100

If the answer to previous

question is ‘yes’, is the incapacity

the
work

was

100 Repatriation Commission v Connell

[2011]FCAFC, a veteran will satisfy s23(1)(c)
even if he continues to work. Note this only
applies to intermediate rate cases.

1196 To  be

continuing to undertake that kind
of work?

@ If the answers to the last two
questions are, in each case, ‘yes’, is
the applicant by reason of being
prevented from continuing to

undertake that work, suffering a

loss of salary, wages or earnings on

his own account that the applicant
would not be suffering if he or she

were free of that incapacity?

11.94 If the applicant has ceased to engage in

remunerative work for reasons other
than incapacity from war- or defence-
caused injury or disease; or the
applicant is incapacitated or prevented
from engaging in remunerative work
for some other reason, then the
applicant is treated as if he or she has
not had such a loss, and so will not be
entitled to the special rate.

11.95If the applicant is unemployed and has

been genuinely seeking to engage in
remunerative work that the applicant
would, but for incapacity from war- or
defence-caused injury or disease, be
continuing to seek to engage in, is that
incapacity ‘the substantial cause’ of the
applicant’'s  inability = to  obtain
remunerative work? If so, the applicant
is taken to meet Question 6.

‘the cause’,
incapacity from war- or defence-
caused disabilities must at least be the
operative factor that, more than any

substantial
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11.97 other, explains why the applicant
could not obtain remunerative work.

Over 65 special rate and
intermediate rate

11.98 In a special rate or intermediate rate
case in which the applicant was over
65 years on the application day, the
evidence needs to address the
following questions:

‘ Q 1.| What are the applicant’s trade

and professional skills,
qualifications and experience?

@‘ What kinds of remunerative
work might a person with the
applicant’s skills, qualifications
and  experience  reasonably
undertake?

‘Q 3.| To what degree does the
applicant’s physical or mental
incapacity from war- or defence-
caused injury or disease reduce
the applicant’s capacity (in hours
per week) to undertake the kinds
of remunerative work referred to
in question 2? (8 hours or less for
special rate; less than 20 hours
for intermediate rate.)

‘Q 4 What was the last
remunerative work that the
applicant was undertaking?

Was the applicant undertaking

that work since before turning 65
as well as after turning 65?

Was the applicant undertaking
that work continuously for 10

years?
‘Q 7| In that last paid work was the

applicant an employee or self-
employed?

‘Q 8/ If an employee, did the

applicant work for the same
employer (or predecessor of that
employer) for the continuous
period of at least 10 years that
began before turning 65?

‘Q 9/ If self-employed, did the
applicant work in the same
profession, trade, employment,
vocation or calling for the
continuous period of at least 10
years that began before turning
65?

Is the applicant, by reason of

war- or defence-caused
disabilities, prevented from
continuing to undertake that
kind of work?

‘ Q 11.| If the answer to Question 10 is
‘yes’, is the incapacity from war-
or defence-caused disabilities the
only factor preventing the
applicant from continuing to
undertake that kind of work?

‘ Q 12.| If the answers to Questions 10
and 11 are, in each case, ‘yes’, is
the applicant by reason of being
prevented from continuing to
undertake that work, suffering a
loss of salary, wages or earnings
on his own account that the
applicant would not be suffering
if he or she were free of that
incapacity?

11.99 If the answers to any of Questions 5,

6, 8,9, 10, or 11 is ‘no’, the special
rate of pension is not payable.

11.100 In order to answer Question 12, the

‘loss’ test is qualified by deeming a
person to fail it if the applicant has

VeRBosity SPECIAL ISSUE



Chapter 11 - VEA cases

ceased to engage in remunerative
work for reasons other than
incapacity from war- or defence-
caused injury or disease, or the
applicant is incapacitated or
prevented from engaging in
remunerative work for some other
reason.
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Special rate and intermediate rate tests

Does the applicant
have a degree of
incapacity of at least

Does incapacity from accepted disabilities of itself alone prevent the
applicant working:

— permanently more than 8 hours a week (for special rate); or

— temporarily more than 8 hours a week (for temporary special rate); or
— 20 or more hours a week (for intermediate rate),

in any kinds of work that a person with the applicant’s trade and professional
skills, qualifications and experience might reasonably undertake?

70%? s 23(1)(a),
s 24(1)(a), s 23(3A)(c),
s 24(2A)(c)

Was the applicant
an employee in the
last paid work?

Yes

Did the applicant work
for the same employer for
a continuous period of at
least 10 years beginning

before turning 65?
s 23(3A)(g)(i), s 24(2A)(8)(i)

Was applicant
under 65 on the

application day?
$23(1)(aab),
s 24(1)(aab)

Did the applicant work in the same trade, profession, vocation
or calling for a continuous period of at least 10 years beginning
before turning 65? s 23(3A)(g)(ii), s 24(2A)(g)(ii)

Yes

Is incapacity from accepted disabilities the only Is incapacity from accepted disabilities the only
reason the applicant is prevented from continuing reason the applicant is prevented from continuing
to undertake the applicant’s last paid work? to undertake a kind of work the applicant had

s 23(3A)(d), s 24(2A)(d) previously undertaken? s 23(1)(c), s 24(1)(c)

Has the applicant suffered a loss of salary, wages or earnings on his or If the applicant:
her own account because of being prevented from continuing to undertake e isnot working; and
that work? s 23((1)(c), s 23(3A)(e), s 24(1)(c), s 24(2A)(e) ® i genuinely

sought work; and
would be continuing
to seek work but for
incapacity from

1. If an answer to a
question in this chart does
not allow proceeding to the
next question, the applicant
is not entitled to the special

Is there any reason other than the
applicant’s accepted disabilities for the
applicant not being engaged in remunerative
work? s 23(3A)(e), s 23(3B), s 24(2A)(e), s 24(2B)

accepted disabilities;
then,
is that incapacity the
substantial cause of

rate or intermediate rate. the applicant being
A ho is blind No unable to obtain work?
2. A person who is blin 5 233)(b), s 24(2)(b)

due to accepted disabilities
is entitled to the special rate
without having to meet any
of these tests (s 24(3)).

The applicant is entitled to the intermediate
rate, special rate, or temporary special rate.
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Extreme disablement adjustment Specific disability payment

11.101 The extreme disablement adjustment  11.105 Section 27 of the VEA provides that a
(EDA) rate of pension applies only if: specific disability payment is payable

e the applicant is aged over 65; for the following disabilities:

e has at least 70 impairment points Two arms amputated;
(by applying GARP) from war- or
defence-caused injury or disease;

Two legs and one arm amputated;

Two legs amputated above the knee;

e and a lifestyle rating of 6 (by Two legs amputated and blinded in
applying GARP) from war- or one eye;
defence-caused injury or disease. One arm and one leg amputated and
11102 It should be noted that 68 plindedimioneeye;
impairment points rounds up to 70 One leg and one arm amputated;
and 5.5 lifestyle points rounds up to 6. One leg amputated above, and one
Thus these ratings would qualify an leg amputated below, the knee;

applicant for the EDA rate. Two legs amputated below the knee;

11.103 The lifestyle rating is usually the One arm amputated and blinded in
most difficult aspect to be satisfied. It one eye;
is important to obtain evidence from One leg amputated and blinded in
whoever lives with or cares for the one eye;

applicant concerning the effects of the One leg amputated above the knee;
accepted disabilities on the applicant’s:

One leg amputated below the knee;

* interpersonal relationships; One arm amputated above the elbow;
e mobility; One arm amputated below the elbow;
e recreational and community Blinded in one eye.

activities; and

11.106 The permanent loss of use of a leg,
foot, hand or arm equates to an
11.104 It iS importal’lt tO ldentlfy What lt iS amputation/ and can entltle a person

that the applicant has had to give up to a payment under this provision.
doing or requires assistance with

because of the effects of accepted
disabilities.

e domestic activities.

11.107 When preparing a case in which such
an disability arises, it is important to
refer to s27 so that it is fully
considered by the decision-maker.
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Developing an attendant
allowance case

11108 An attendant allowance is paid to
assist with the cost of an attendant to
help a veteran with such things as
feeding, bathing, dressing, moving
around the house and other activities
of daily living. It is paid fortnightly if a
veteran’s injuries or diseases involve:

e multiple amputations or blindness;

e conditions affecting the cerebro-
spinal system; or

in effect or
severity to a disease affecting the
cerebro-spinal system

e conditions similar

11.109 The permanent loss of use of a limb
is treated as if the
amputated for the purpose of
eligibility for an attendant allowance.

limb were

11.110 An attendant allowance is payable at
a higher and a lower rate.

11111 The lower rate is payable if the person:
¢ isblinded in both eyes;

e has both legs amputated and one
arm amputated; or

¢ has both legs amputated at the hip;

¢ has one leg amputated at the hip
and the other leg amputated in the
upper third; or

e has an injury or disease affecting the
cerebro-spinal system, or has a
condition similar in effect or severity.

11112 The higher rate is payable if the person:

e is blinded in both eyes together
with total loss of speech or total
deafness; or

¢ has both arms amputated.

11.113 However, an attendant allowance is
not payable if:

e the person is cared for fully at
public expense in a hospital or
institution; oro!

e Centrelink is paying a ‘carer
payment'’2  (formerly  carer’s

pension) in relation to the person.

to be
person’s
accepted disabilities in relation to:

evidence needs
concerning  the

11.114 Medical
obtained

e whether a limb is permanently and
wholly useless; or

e whether the disability is, or is
similar in effect to, a disease of the
cerebro-spinal (which
involves neural system including

system

the brain and nerves of the spinal
cord); and, if so,

e the impact on the person’s capacity
to undertake activities of daily living
such as feeding, bathing, dressing,
and moving around the house.

11115 It is useful also to obtain evidence
about these matters from the person
who lives with or cares for the
applicant.

101 O’Donnell v Repatriation Commission (1993) 117 ALR
680

102 Carer payment is paid under Part 2.5 of the Social
Security Act 1991 (SSA). A ’“carer payment’ is not
the same as a ‘carer allowance’ (paid under Part
2.19 of the SSA), which is for someone who has a
disability, or is frail, aged or chronically ill.
Payment of the ‘carer allowance’” does not prevent
the payment of attendant allowance.
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Developing a war widow's
pension or orphan’s pension
case

Effect of widow and widowers entering into
de facto relationships

11.116 Eligibility for war widow(er) pension
has ceased for widows or widowers
who enter into a de facto relationship
with a third party before claiming the
war widow(er) pension.

11117 War widows or widowers who enter
into a de facto relationship with a third
party before claiming the war widow(er)
pension now have the same status under
the VEA as those who marry or remarry
before claiming the pension. They will
no longer be eligible for a war
widow(er) pension as they have also
been excluded from the VEA definition
of a dependant of the veteran or
member.

11118 The amendments only apply to new
claims lodged after 1 October 2010, and
ensure equal treatment of widows or
widowers regardless of whether the
new relationship is a marriage or de
facto relationship.

Same sex relationships legislation

11119 On 1 July 2009,
Relationships  ( Equal
Commonwealth Laws- General law reform)
Act 2008 came into force giving equal
treatment to same sex relationships.

the Same
treatment

sex
n

11120 The purpose of the Act was to
recognise, across the  Australian
Government, all de-facto couples,
regardless of sexual orientation or
gender and ensure that same sex
couples and their families have the

same entitlement as opposite sex de
facto couples.

11.121 In relation to Veterans' Entitlements,
the changes in the amending Act mean
that a person in a same-sex relationship
is now entitled to
widow(er)’s pension under the VEA oe
dependant’s compensation under the
MRCA.

claim a war

11122 One of the key changes in the VEA is
in relation to ‘ de facto’ relationships
rather than “ marriage like” relationships.

11.123 It should be noted that under section
11A of the VEA, the matters to be
considered for de facto relationships are
identical to those that formerly were
required to be considered in relation to
marriage-like relationships.

11.124 In relation to the definition of a partner
subection 5(1) of the MRCA,
subsection 5(2) now provides that
section 11A of the VEA applies to
forming of the Commission’s opinion
about whether a person and a member
are in a de facto relationship.

in

11125 The definitions of ‘child” and” parent *
have also been expanded to include the
children and certain other dependants of
same-sex  couples or registered
relationships. This means that a child of
a person in such relationships is now
entitled to the same dependant benefits
as a child of a person in de facto
relationships under relevant legislation.

Family relationships definitions

11126 The definition of “parent’ in section
5F(1) now has the meaning given by
section 10A.
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Parent of a person

11127 The new section 10A is a definition of
‘parent’ that expands the classes of
person that may be taken to be a parent
of a child. The amendments add to the
current definition of parent so that a
person can be considered to be a parent
of a person if that person is the person’s
child because of the key definition of
‘child’.

Definition of step-child

11128 The definition of * step child” has been
added to subsection 5F(1) and extends
the range of persons who can be
considered to be the ‘step child” to
include a person who would be the step
child of a person who is the de facto
partner of a parent of the child, except
that the person and the partner are not
legally married.

Definition of a step-parent

11129 The definition of ‘step parent’ has been
added to subsection 5F(1) and extends
the range of persons who can be
considered to be the ‘step parent’ to
include a person who would be the step
parent of someone who is the child of
the de facto partner of the person, except
that the person and the parent are not
legally married.

Australian residence definitions

11130 The new subsection 5G(1AB) expands
the nature and extent of family
relationships a person has in Australia.
Specifically, family relationships are
taken to include:

e Relationships between partners, and

e  Relationships of child and parent that are
present if someone is the parent of a
person under the new section 10A.

11131 The effect of these provisions is that
relationships between partners and
relationships of child and parent that are
present if someone is the parent of a
person under new section 10A are taken
to be family relationships for the
purposes of paragraph 5G(1A)(b).

Definition of widow and widower

11132 The definiion of widow and

widowers in section 5E(1) has been

amended to remove references to
gender. These amendments now
provide that:

¢ A woman who was the partner of a
person ( whether male or female)
immediately before they died is
considered to be the widow of that
person; or

e A man who was the partner of a
person( whether male or female)
immediately before they died is
considered to be the widower of that
person.

Member of a couple

11133 Section 5E(2)(aa) has been inserted to
provide for a person who is in a
registered relationship — opposite sex or
same sex — to be considered a * member
of a couple’. This means that registration
of a relationship is
evidence as to whether a person is a
member of a couple with another
person, providing the couple are not
living separately and apart from each
other on a permanent basis.

presumptive

11134 Subparagraph 5E(2)(b)(i) has been
amended by replacing the phrase ‘ of the
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opposite sex” with * whether of the same
sex or a different sex’. In addition,
subparagraph 5E(2)(b)(iii) has been
amended by replacing the term
marriage like’ with de facto.

11135 These amendments ensure that the
definition of * member of a couple’,
includes a same sex relationship as well
as an opposite sex relationship.

Child of a veteran or other person

11136 Subsections 10(1) and (2) extend who
can be considered a child of a veteran.
This provision also removes gender
specific terms such as ‘woman’ and *
mother’.

11137 Subsection 10(1) provides that a
reference to a child of a veteran or a
deceased veteran is a reference to:

e A child or adopted child of the
veteran

e A child who is the product of the
relationship the veteran has or had
as a couple with another person, or

e Any other child who is, or was,
wholly or substantially dependant
on the veteran immediately before
the veterans’ death.

11138 Subsection 10(2) requires that for the
purposes of paragraph 10(1)(b), the child
must be

e The biological child of at least one
person in the relationship, or

e Born to a woman in the relationship

Who can make a claim?

11139 A war widow(er)’s pension can be
claimed by a widow (or widower), and
partners in a de facto relationship,
including same sex partners.

Kind of death

11.140 The next step after deciding that the
claimant is entitled to claim a war
widow(er)’s pension, is to consider the
‘kind of death” suffered by the veteran
or member. 103

11.141 The word” death” appears in ss 8 and
13 of the VEA and it means the
medical cause of death. The “ kind of
death’ referred to in ss120A(2) and (4)
also refers to the medical causes of
death.104

11.142 The kind of death met by a person is
the medical cause or causes of death!s,
including  the  contributing or
underlying medical cause of death.1%

11.143 A kind of death is concerned with
causation, it is not concerned with
how slow, fast or otherwise the death
occurred. A medical condition that
only affects timing but does not play a
real role in the pathological changes
leading to the death, should not be
considered a kind of death in terms of
the VEA.107

103 Repatriation Commission v Hancock (2003) 19
VeRBosity 82

104 Collins v Repatriation Commission [2009FCFCA
90

105 Hill v Repatriation Commission[2009]FCFCA91

106 Repatriation Commission v Codd(2007) 95 ALD
619

107 Collins v Repatriation Commission[2009]
FCFCA 90
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11.144 When it has been determined what
the “ kind of death’ was it is then
necessary to consider whether the
veteran’s death arose out of or was
attributable to service.

11.145 Identify any and all SoPs relevant to
the kind(s) of death.

Relating a death to the person’s service

11.146 Medical evidence should be obtained
to support any contention that a
particular disability played a part in
the person’s death.

11.147 Once a relevant connection between
a disability and death has been
identified, the relevant SoPs should be
considered to see whether there is
material that indicates that any of the
factors in the SoP can be related to the
person’s service.

11.148 If an injury or disease from which the
person died has already been accepted
as war- or defence-caused, then death
can be accepted without re-linking
that injury or disease to service
provided that the injury or disease was
a reasonably direct cause of the
person’s death.108

Other criteria for war widow’s pension

11149 A war widow’s or widower’s
pension or orphan’s pension is also
payable even if the veteran’s or
member’s death is not war- or defence-
caused, if the veteran or member was
in receipt of the special rate of pension,
EDA, or certain of the specific
disability payments in s27, or had

been a prisoner of war.

108 See VEA, s 8(1)(f), s 70(5)(e), s 70(5A)(e).

11150 The VRB has no jurisdiction to
consider these grounds for payment as
they are not
Repatriation Commission,'® but are
automatic payments under the VEA
by DVA.

decisions of the

Operative dates (dates of
effect)

11.151 The tables at page 141 provide
information about the
which VRB decisions can operate (the
dates of effect) for various types of
matters.

dates from

11.152 S20 of the VEA provides that where
the death of the veteran occurred after
1 July 2007 and the claim was lodged
within 6 months of the date of death
then the pension can be back dated up
to six months.

11.153 The changes to S20(2A) and S20(2B)
means the earliest date of effect would
be the day after death.

Continuation of claims and
applications after death of
claimant

11154 If a claimant dies the legal personal

representative (LPR) is able to
continue with the claim or application
for review.

11.155 The LPR has the same rights as the
claimant would have had if the

claimant had not died.110

11.156 The LPR is the executor of the will or
the administrator of a person’s estate.

19 VEA, s 13A.
110 VEA, s 126.
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11157 If the LPR chooses not to continue
the claim or does not take any action
in relation to it, the Repatriation
Commission may approve someone
else to continue the claim instead.

11.158 If the claimant or applicant dies, the
representative should not take any
further action without first getting
instructions from the LPR.
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aggravated by service on or

after L July 2004 98
MRCA benefits 101

Background to the MRCA

12.1 When enacted in 1986, the VEA
provided that eligibility for ‘defence
service”. under the VEA would
continue only until the establishment
of a Military Compensation Scheme.

122 In 1994, ADF-specific amendments
were made to the SRCA to establish a
Military Compensation Scheme.

123 The  Review of the Military
Compensation Scheme (the Tanzer
Review) was initiated after the
Government had made interim
adjustments to compensation benefits
for ADF members as a result of the
Black Hawk helicopter accident.

12.4 The Tanzer Review recommended the

introduction of a self-contained safety,
compensation and  rehabilitation
scheme for the ADF based on the
distinct nature and needs of military
service.

12.5 The new scheme is administered by the

MRCC through DVA and is a military-
specific compensation scheme.

126 The  MRCA provides rehabilitation,

treatment, compensation and a range
of other entitlements for members and
former members of the ADF in respect
of injury, disease or death related to
service rendered on or after 1July
2004. It also provides for their
dependants and other eligible persons.
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Eligibility — who is covered?

12.7 Any member or former member of the
ADF, whether on full-time or part-
time service, including cadets, are
eligible to claim compensation under
the MRCA for an injury or a disease
related to service rendered on or after
1 July 2004.

128 The VEA and SRCA remain in force
and apply to members and former
members who die or suffer injury or
contract disease related to eligible
service rendered before 1 July 2004.

Kinds of service covered

12.9 Service under the MRCA is categorised
as (s 6, MRCA):

e warlike service;
e non-warlike service; and
e peacetime service.

1210 All such service is called ‘defence
service’.

12.11 The Minister for Defence determines
warlike and non-warlike service by a
determination in writing.!"! All other
service is peacetime service.

111 The determinations are on the VRB's web site
(www.vrb.gov.au).

Purpose of the transitional

provisions

12.12 At the same time as the MRCA was
enacted, the Military Rehabilitation and

Compensation (Consequential ~ and
Transitional  Provisions) Act 2004
(CTPA) was also enacted.

1213The purpose of the transitional

provisions is to clarify which Act
compensation can be paid under, and
to provide for the smooth transition
from eligibility under the VEA and
SRCA to commencement of eligibility
under the MRCA for injuries and
diseases related to service on or after
1 July 2004.

12.14The transitional provisions do not have
any effect for those people who have
eligible service only under the VEA or
have eligible service only under the
MRCA.

12.15As part of the transitional provisions,
s 9A and s 70A of the VEA (the ‘closing-
off provisions) were enacted to stop
liability being granted or continuing
under the VEA if the injury, disease or
death is related to service rendered on
or after 1 July 2004.

12.16Section 7 of the CTPA provides that the
MRCA applies, instead,
matters. As is explained below, there
are some exceptions to this general rule.

to such
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Injury, disease or death on or
after 1 July 2004

12.17 If an injury or disease arises or a death
occurs on or after 1 July 2004, and it is
related to service rendered on or after
that date, s 9A(1) and s 70A(1) of the
VEA provide that it cannot be accepted
under the VEA even if it is also related
to service rendered before 1 July 2004.
Such an injury, disease or death must
be claimed under the MRCA.112

Effect of s 12 of the CTPA —
choice of VEA or MRCA

VEA injury or disease that has
been aggravated by service
on or after 1 July 2004

12.18 Section 9 of the CTPA provides that
the MRCA does not apply to a
person’s aggravation or material
contribution if:

e the person is given a s12 notice

(see page 99) under the CTPA; and

the person chooses to apply for an
increase in the VEA disability pension
instead of claiming under the MRCA.

Has an AFI or MRCA claim been made in respect of a war- or
defence-caused injury or disease that has been aggravated by

service rendered on or after 1 July 2004?
(See Aggravation chart at p 59)

Yes, AFI lodged

Notice sent by MRCC requiring
a choice to:

claim under MRCA; or
continue AFI.

\

Chooses

AFI

The aggravation of the injury
or disease cannot be claimed
under the MRCA (CTPA, s 9).

Pension is assessed as usual
under the VEA.

Section 12 of
the CTPA

does not

Yes, MRCA claim lodged

Notice sent by MRCC requiring a
choice to:

continue claim under MRCA; or
make an AFL

/

Chooses
MRCA claim

N

The injury or disease that has
been aggravated is taken not to
be war-caused or defence-
caused under the VEA.
(VEA, s 9A(2), s 70A(2))

12 VEA, s 9A(1), s 70A(1); CTPA, s 7.
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s 12 CTPA notice e to claim under the MRCA; or

e to continue with their AFI on the

12.19 If the worsening of an injury or disease
8 Y basis that incapacity from the entire

that has already been accepted under
the VEA is related to service on or
after 1 July 2004, the MRCC must send
the person a notice (‘s12CTPA
notice’) requiring the person to choose
between: 113

injury or disease is pensionable
under the VEA.

12.24 The VRB would have to await advice
from DVA of the person’s response
before proceeding with its review.

e making a claim under the MRCC in

. 12.251f an injury or disease that has been
respect of the aggravation; or

accepted under the VEA is aggravated
or materially contributed to by service
: rendered on or after 1 July 2004, it may
WOISEnIng. be affected by s 9A(2) or s 70A(2).

continuing with the application for
increase on the basis of that

1220If the person chooses not to claim  12.26 Usually under the VEA, if an accepted

under the MRCA, any incapacity from disability worsens, any increase in
the worsening can be included in the incapacity from that disability is
VEA assessment.114 pensionable even if the worsening is

caused by something unrelated to

12.21If the person chooses, instead, to claim service covered by the VEA.

under the MRCA, the aggravated
injury or disease is taken not to be  12.27Since 1 July 2004, if a person who has

war-caused or defence-caused,’> and served after that date makes an
the assessment of any VEA pension application for an increase in pension
would proceed on that basis. because an accepted disability has

worsened, it must be determined

whether that worsening is related to

12.221f the VRB finds that an accepted injury service rendered on or after that date.
or disease has been aggravated or

Effect of s 9A(2) or s 70A(2)

. . . 12.28 If it has been made worse, or there is
materially contributed to by service on

or after 1 July 2004, and the person has
not been sent a s 12 CTPA notice, the
VRB cannot proceed with its review.

other evidence that it is worse, this
must  be investigated ~ before
proceeding.

1229Medical evidence would need to be
obtained to show whether the
worsening is just the natural progression
of the injury or disease, or if the
underlying injury or disease has been
made permanently worse by an event or

12.23 In that situation, the VRB would ask
the Secretary of DVA to invite the
MRCC to send the applicant a
s 12 CTPA notice requiring the
applicant to choose either:

circumstance related to service on or
after 1July 2004. See the discussion
concerning aggravation at page 66.

113 CTPA, s 12
114 CTPA, s 9
115 VEA, s 9A(2)
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Identifying cases potentially affected by s 9A or s 70A of the VEA

Did the person serve on or after 1 July 2004?
No * Don’t Yes *
know
Tihe @aee e el Do the records indicate that the
affected by s 9A or person is still serving?

s 70A of the VEA.

Is there a likelihood of an event or circumstance related to service on or
after 1 July 2004 that might have:
caused or aggravated the claimed injury or disease; or
e aggravated an already accepted injury or disease?

The case is potentially affected
by s 9A or s 70A of the VEA.
The VRB will request DVA to

ask the member if such an

event or circumstance has
occurred and to investigate the
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MRCA Benefits

12.30 The primary benefits available under
the MRCA include:

incapacity payments for loss of
salary or wages;

permanent impairment
compensation;

Special Rate Disability Pension;
rehabilitation;

treatment;

other compensation;

death benefits.

Features of the MRCA

Incapacity payments for loss of
salary or wages;

Permanent impairment payments
available as a lump sum or as a
periodic payment, or in some
circumstances as a combination of
both;

Comprehensive rehabilitation
arrangements;

Treatment regimes involving either
reimbursement for the cost of
treatment; or use of DVA’s health
card system depending on the
circumstances of the case.

Service types — only 3 types:
- warlike service;
- non-warlike service;
- peacetime service.

They apply to part-time as well as

full-time service.

Choice of review path.

¢ Liability provisions apply to
connect injury, disease or death
with service:
— unintended consequences of
treatment (s 29); and
— aggravation of a sign or
symptom of an injury or disease
(s 30).

e SoPs apply only to the liability
connections in sections 27 and 28.

e SoPs do not apply to the other
connections with service in sections
29 (consequences of treatment) and
30 (aggravation of a sign or
symptom).

e GARP M applies to determine a
‘compensation factor’ (rather than a
degree of incapacity) to determine
the amount of compensation
payable for permanent impairment.

e Copy of claims and determinations
go to the person’s service chief.

Continued application of VEA for some
benefits relating to service on or after
1 July 2004

12.31 The service pension remains available
under the VEA to former members
who have rendered warlike service on
or after 1 July 2004.

1232 The VEA also remains available for
disability pensions and dependants
pensions for peacekeeping service
rendered by civilians on or after 1 July
2004.
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Chapter 13 — MRCA determining

system

Original determinations

Review system

Section 349 reconsideration

Application to AAT following

s 349 reconsideration

102
103
103

103

VRB review

103

Application to AAT following VRB review

104

Effect of choosing reconsideration

— costs may be awarded at AAT

104

Effect of choosing VRB review — war veterans’

legal aid may be available at AAT

Original determinations

131 Once a claim under the MRCA has
been lodged (see page107), it is
investigated by the MRCC, which has
broad powers of investigation and can
require claimants and other persons or
bodies to provide it with information
or documents.!16

13.2 After the investigation of the claim has
been completed, a decision called an
‘original determination’ is made by a
delegate of the MRCC (or delegate of a
service chief if the matter concerns
rehabilitation of a serving member).

116 MRCA, s 330, s 405, s 406

104

13.3 Any determination under the MRCA,
except those listed in s345(2), are
‘original determinations’. All original
determinations are reviewable.!1”

13.4 The MRCC must send the claimant a
copy of the original determination, the
reasons, and notice of appeal rights.!1s

135 A determination made under, or in
respect of, the CTPA is also an
‘original ~ determination”  and
reviewable under the MRCA.119

is

117 See MRCA s 349, s 352, and the chart at p 6.

118 MRCA, s 346

119 CTPA, s 23. Determinations under sections 12 to 18
of the CTPA would be ‘original determinations’.
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Review system

13.6 The review system under the MRCA is
different from that under the VEA,
and it is important to note the
differences.

13.7 Currently under the MRCA, the
claimant has a choice of first level
merits review, either:

e to seek a ‘reconsideration’ under
5349 of the MRCA by a another
delegate of the MRCC; or

e to seek a ‘review’ by the VRB under
s 352 of the Act.

13.8 If a person applies for reconsideration
under s 349 the person cannot apply to
the VRB. If a person applies to the
VRB, the person cannot apply for
reconsideration under s 349.

13.9 Please note that as of 1 July 2014, as
part of recommendations of the
Review of Military Compensation
arrangements, the MRCA determining
system will be refined to a single
appeal path to the VRB and then the
AAT as a means of a more timely
review that is less complex and costly.

Section 349 reconsideration

13.10 An application for reconsideration by
a delegate must be made within
30 days of the ‘original determination’
being given to the person. However,
the delegate may grant an extension of
time to apply for review.

13.110nce the original determination has
been reconsidered, the reconsideration
determination, reasons, and notice of
appeal rights are sent to the claimant.

Application to AAT following
s 349 reconsideration

13.121f the person is dissatisfied with the
reconsideration determination, an
application for review must be made
to the AAT by lodging a written
application at a Registry of the AAT
within 60 days of receiving notice of
the reconsideration determination and
reasons.

1313 There is no application fee for
applying for a review by the AAT of
matters under the MRCA.

13.14 The AAT has the discretion to grant an
extension of time to apply for review.

1315The MRCC must prepare the s37
documents for the AAT review within
28 days of notice from the AAT that the
application for review has been lodged.

VRB review

13.16 Once an application is made to the
VRB, an MRCC delegate examines the
case to decide whether to do a
‘reconsideration’ under s347 of the
MRCA. If no reconsideration is done
or the reconsideration does not change
the original determination, the matter
will proceed to the VRB.

13.17If the determination is revoked or
varied under s 347 to the extent that
there is a completely different

determination from the original
determination, the VRB application
lapses.

13.18If the applicant is dissatisfied with a
s 347 reconsideration determination
that varied the original determination,
a fresh application must be made to the
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VRB (or, instead, to a reconsideration
delegate under section 349).
1319 A reconsideration under s347 is
regarded as ‘original
determination” for which there is a
new appeal right, and another choice
of appeal path.

a new

13.20 If the original determination is varied
under s 347 but there is still an aspect
of that determination that
unaltered, the VRB application may
continue and the VRB will review that
part of the determination that was not
changed.

was

13.210nce the VRB has reviewed the
original the VRB’s
determination, reasons and notice of
appeal rights are sent to the applicant.

determination,

Application to AAT following
VRB review

13.22 An application for review of the VRB
determination may be made to the
AAT by lodging a written application
at a Registry of the AAT within
3 months of receiving notice of the
VRB'’s determination and reasons.

13.23 The AAT has the discretion to grant an
extension of time to apply for review,
but only up to 12 months.

13.24The MRCC must prepare the s37
documents for the AAT review within
28 days of notice from the AAT that

the application for review has been
lodged.

Effect of choosing
reconsideration — costs may
be awarded by AAT

13.25 If the
reconsideration path, then if the matter
goes to the AAT and it is successful,
the AAT may award legal costs to the
applicant.’? (The AAT cannot award
costs against an applicant.)

a claimant chooses

13.26 If the claimant chooses the VRB review
path, the AAT will not be able to
award costs.12!

Effect of choosing VRB review
— war veterans’ legal aid may
be available at AAT

13.27 If the claimant chooses the VRB review
path and the application relates to
warlike service or non-warlike service
rendered 1July 2004, the
claimant will be eligible for non-means
tested legal aid at the AAT under the
war legal aid scheme
provided the case has some prospect
of success (that is, a merits test

applies).

since

veterans’

1328 Legal aid under the war veterans’
matters guideline is not available if the
claimant chooses the reconsideration
path or the application relates only to
peacetime service.

Other legal aid

13.29If the person is not eligible under the
war veterans’ matters guideline, legal
aid might be available under the social
security and other Commonwealth

120 MRCA, s 357, s 358
121 MRCA, s 359
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benefits guideline. This is subject to a
means test as well as a merits test and
applies to limited types of cases.

13.30 Legal aid under the social security and
other Commonwealth benefits
guideline might also be available,
subject to a means test and a merits
test, if the person chose the
reconsideration review path instead of
the VRB review path.
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Outline of the MRCA determining system

Determination by delegate
of MRCC or Service Chief

Claimant has choice
of review path

delegate under | extend time at discretion.
s 347, MRCA. P Yy

_________________ Possible ] Application for !
E Application for review intervention by i reconsideration (s 349, !
1 by VRB (s 352, MRCA) MRCC 1 MRCA) must apply !
: may apply within i within 30 days, may !

1
1

: 12 months, no extension
| of time permitted.
1

ittt e A i
1 If determination

: varied under s 347, N N
T Reconsideration under s 349,

|

I

|

. . |
Review by Veterans’ Review ' A new VRB ! MRCA, by MRCC or

Board (unless varied under ! application canbe |

s 347, MRCA) | made if claimant is |

| still dissatisfied. |

Service Chief delegate

can extend time to apply up time at its discretion.

to 12 months at its discretion.

e
fmmmmmmmmmmmmmmmmmme o , ! Application for review |
1
! Application for review (s 354, | (s 354, MRCA) by AAT |
1 MRCA) by AAT must be 1 must be within 60 days, :
| | but AAT can extend 1
| | |
1
1

1
:
1
within 3 months, but AAT !
1
1
1

p 5SS I E LT IEEIS O, )
° °
° )
° °
: Review by :
° Administrative Appeals °
° Tribunal. v
v R

e AAT can award costs to

! AAT cannot award costs.

! War veterans legal aid scheme

1 (no means test) available only if
| application concerns warlike or
i

1

1

1

1
1
claimant if successful. |

e War veterans legal aid |
scheme not available. |

e General legal aid 1
1

1

non-warlike service. available (means tested).

e General legal aid available
(means tested).
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Claims for liability and/or compensation 107

MRCA claims process for injury or disease 108

Needs assessment

Claims for liability and/or
compensation

141 Under the VEA, a person makes a
single claim in respect of a particular
injury or disease in order to receive
pension for incapacity from that
condition.

14.2 Under the MRCA, a person may make a
claim merely to have liability accepted
without having to claim compensation.

14.3 Before compensation can be determined
or assessed, a person must have made
both:

e a claim for ‘acceptance of liability’;
and

¢ aclaim for ‘compensation’.'2

14.4 A claim must be made for most benefits
under the MRCA. Forms can be found
at the dva web site: www.dva.gov.au

122 MRCA, s 319(1)

110
110

Approved claim forms

145 The MRCC has approved the following
claim forms:

e claim for liability = and/or

reassessment of compensation
(D2051)

e injury & disease details sheet
(must be attached to liability
claim) (D2049);

e Special Rate Disability Pension
Payment Choices (D2052);

e claim for compensation for
dependants of deceased members

and former members (D2053).
Lodgement of claims

14.6 Claims must be lodged at a place, or
with an employee of DVA, approved
by the MRCC. DVA
Australia are approved offices.

offices in

1427 The  MRCA  permits
lodgement of claims if approved by
the MRCC. Approval has been given
for lodgement by fax to particular fax
numbers only.

electronic
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MRCA claims process for injury or disease

Claim for acceptance of liability and/or claim for
compensation lodged (s 319)

\4

Liability accepted (s 23)

\4

Needs assessment conducted (s 325) and claim for compensation

lodged (if relevant and not already lodged — s 319(1)(d)).

Eligibility for compensation
assessed and determined

Incapacity payments

Permanent impairment compensation
Special Rate Disability Pension (SRDP)
Treatment

Other benefits

Compensation claims

14.8 No particular claim form is required to
claim for compensation, as this is
usually identified in a needs
assessment. The only requirement is
that the claim be made in writing and
be given to the MRCC.'’» However,
Part F of the liability claim form
enables the claimant to choose to claim
particular compensation.

123 MRCA, s 319(2)

Rehabilitation assessment
conducted (s 44) and
program determined (s 51)

Treatment path
determined (s 327)

\

14.9 If liability is accepted, the MRCC must
consider a ‘needs assessment’ (see
page 110). After the
claimant’s needs, the claimant is asked

assessing

to sign the needs assessment and
return the signed copy to the MRCC.

14.10If the assessment includes a need for
particular compensation, the signed
assessment can be regarded as a claim
for that compensation.
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What can be claimed?

14.11 The following can be claimed under

the MRCA:124

e liability for an injury, disease or
death;

e liability for loss of or damage to
medical aids;

e compensation — for example:

— permanent
compensation;

impairment

— compensation for incapacity for
work or service;

— compensation for the cost of
household and attendant care;

— treatment;

— and death benefits.

14.12 A new liability claim cannot be made

if an existing claim for the same
service injury, disease, or death has
not been finalised. A claim is
‘“finalised’ if it has been determined, is
not the subject of an appeal, and any
appeal period has expired.'?>

Who can make a claim?

14.13 A claim can be made by:12

e the member or former member
who suffered the injury or disease
or the loss or damage to a medical
aid;

e another person on behalf of that
member with the member’s
approval;

e the member’s legal personal
representative; or

e a person appointed by the MRCC if
the member is incapable of
approving someone to lodge a
claim on their behalf and has no
legal personal representative or has
a legal personal representative who
will not make a claim.

14.14 A claim for acceptance of liability for a

death or for
compensation in respect of that death
can be made by:1%

deceased member’s

e a dependant of the deceased

member;

e another person on behalf of that
dependant with the dependant’s
approval;

e the dependant’s
representative; or

legal personal

e a person appointed by the MRCC if
the dependant is incapable of
approving someone to lodge a
claim on his or her behalf and has
no legal personal representative or
has a legal personal representative
who will not make a claim.

Service chief notified of claim

1415 The MRCC must give a copy of a

liability claim or a claim for permanent
impairment to a member’s service
chief if the person was in the ADF at
the time of the claim or the time of the
member’s death.12s

124 MRCA, s 319
125 MRCA, s 322
126 MRCA, s 320

127 MRCA, s 320
128 MRCA, s 319(3), s 319(4)
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Needs assessment

14.16 The MRCA does not require a claim
for compensation to specify the type of
compensation being sought. It is
recognised that a person might not
know all the types of compensation to
which he or she might be entitled.

14.17 Delegates of the MRCC endeavour to
assist claimants in identifying all the
relevant features of their claim. For
this reason, s 325 of MRCA enables the
MRCC to carry out a needs assessment
once a person has lodged a claim.

1418 A ‘needs assessment’ is a general
overview of what it is possible to
provide for the claimant under the
MRCA.

1419The MRCC may
assessment of a person’s needs at any
time after the acceptance of liability.'?

carry out an

1420The MRCC  must
assessment of a person’s needs before
determining a claim for compensation.'®

carry out an

1421 The aim of a needs assessment is to
enable the person to be aware of their
rights  to every type of
compensation to which they are
entitled at a particular time.

access

14.22 The needs assessment is an ongoing
process and involves pro-active case
management.

14.23 If a needs assessment identifies a need
for a rehabilitation assessment, this is
a separate matter and involves a
suitably =~ qualified  rehabilitation
specialist who provides a report and a

129 MRCA, s 325(1)
130 MRCA, s 325(2)

program plan. Such assessments are
matters that can be appealed.

14.24 The MRCC requires claimants to sign
a needs assessment before proceeding
to determine a compensation claim.
This is not a statutory requirement, but
it enables the needs assessment to be
treated as a compensation claim.

14.25 A needs assessment can be as brief or
detailed as the case requires, and may
be re-assessed at a later date if the
person’s needs change.

14.26 An assessment would be unnecessary
if the disability that has been accepted
is relatively minor, has resolved, does
not require any treatment and the
person can carry out their usual
military service or civilian work.

14.27 Needs assessments conducted under
s 325 of the MRCA are not excluded

from ‘original determinations’ by
s345(2) and so are reviewable
determinations.’3!

Standards of proof

1428 The  beyond  reasonable  doubt
standard of proof (with the
‘reasonable  hypothesis’  concept)

applies to connections with warlike
and non-warlike
reasonable  satisfaction
applies to connections with peacetime
service.!3

service.’2  The
standard

131 Subsection 345(2) of the MRCA defines what are
not ‘original determinations’.

132 MRCA, s 335(1), (2), s 338

133 MRCA, s 335(3), s 339
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Chapter 15 — MRCA cases:
compensation, rehabilitation, and
treatment

Compensation

Compensation

Permanent Impairment

111
112

Bringing across impairment points from

VEA and SRCA injuries and diseases

Incapacity for service or work

Special Rate Disability Pension (SRDP)

Rehabilitation

117

119
123

125

126

15.3 The types of compensation available

15.2 The

15.1 Following the acceptance of liability

for a service injury or disease, a
needs assessment is conducted. If
the person has already claimed
compensation, or makes a claim for
compensation  after the needs
assessment, compensation may be
determined.!3

compensation provisions in
MRCA largely reflect those in the
SRCA, especially in relation to
incapacity for service and work
payments.

134 MRCA, s 325(2)

15.4 This

are set out in the chart on page 112.
This chapter
compensation for:

only covers

e permanent impairment;
e incapacity for service or work;

e Special Rate Disability Pension;
and

e cost of treatment.

with
rehabilitation, which can be an
important factor in determining
whether compensation is payable.

chapter also deals
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Compensation potentially available to members and former

members

MEMBER

(Full-time)

v

Periodic payments
and/or lump sum for
permanent impairment

Periodic payments for
incapacity for service

Treatment under
Defence Regulations*

Household and
attendant care

Compensation for loss or
damage to medical aid

Pharmaceutical allowance

[ Telephone allowance

Motor vehicle scheme

Permanent impairment

MEMBER

(Part-time)

FORMER
MEMBER

v ¥

Periodic payments
and/or lump sum for
permanent impairment

Periodic payments for
incapacity for

service or work

Cost of treatment
(or treatment card)

Travel expenses for
treatment

Household and
attendant care

Compensation for loss or
damage to medical aid

E
|

Pharmaceutical allowance

Telephone allowance

r
: * unless it is more appropriate for
1 the MRCC to provide treatment.

1

Motor vehicle scheme

15.7 A Guide based on the VEA’s GARP is

15.5 Permanent

15.6 Permanent impairment

What is a permanent incapacity
payment?

impairment  payments
compensate for medical impairment
and restrictions that are
permanent and result from service
injury or disease. These payments are

not related to loss of earnings.

lifestyle

How is it assessed?

is assessed
under the MRCA in a similar manner
to degree of incapacity under the VEA.

15.8 This Guide is called the

used under the MRCA, with changes
to the way impairment and lifestyle
are combined to determine the amount
of compensation payable.

‘Guide to
Determining Impairment and
Compensation’ and was determined
by the MRCC under s 67 of the MRCA.
It is commonly known as ‘GARP M,
and is given this ‘short title’ in the

Guide itself.

15.9 GARP M has much the same impairment

and lifestyle chapters as GARP.
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15.10 Impairment is assessed using chapters
1 to 21 of GARP M. Impairments
points are combined using the
Combined Values Chart in Chapter 18
of GARP M.

15.11 Impairment points are on a scale of 0
to 100. Unlike the VEA’s GARP,
impairment points are not rounded to
the nearest 5 points.

15.12 The effects of lifestyle are determined
using Chapter 22 of GARP M, and are
on a scale of 0 to 7.

15.13 While evidence should be obtained
similar to that used for GARP
assessments,!3> medical evidence will
also need to address the “permanence’
of each of the impairments flowing
from the service injuries and diseases.

1514 That evidence should refer to the
prognosis having regard to both
current and potential treatment or
rehabilitation.

Determining Compensation

15.15 Compensation for permanent
impairment is determined by reference
to tables of compensation factors in
GARP M, which combine the
impairment and lifestyle ratings to
give a ‘compensation factor’.

15.16 Different tables are used depending on
whether the injury or disease was
accepted as being related to:

e warlike or non-warlike service; or
e peacetime service.!3

15.17If there are service injuries related to
warlike or non-warlike as well as

135 See ‘Degree of incapacity’ at page 80.
136 Tables 23.1 and 23.2 of GARP M.

peacetime service, GARP M combines
the compensation factors from each
table in a way that is proportionate to
the impairment due to each type of
service.!%

15180nce the ‘compensation factor’ has been
determined, it is then multiplied by the
maximum  amount of = weekly
compensation that is possible to be paid
under the Act to give a dollar value to
the compensation as a weekly amount.

Who qualifies for permanent impairment
compensation?

15.19 Permanent impairment compensation
is paid only if:13

1.the person has suffered an impairment
as a result of a service injury or disease;

2.the impairment is likely to continue
indefinitely; and

3.the injury or disease has stabilised.
Likely to continue indefinitely

1520 To decide whether impairment is
likely to continue indefinitely, the
decision-maker must have regard to:'®

o the duration of the impairment; and

o the likelihood of improvement in
the relevant service injuries or
diseases; and

e whether the person has undertaken
all reasonable rehabilitative
treatment for the impairment; and

e any other relevant matters.

137 See ‘Combined ratings’ in Chapter 23 of GARP M.
138 MRCA, s 68(1)
139 MRCA, s 73
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Minimum impairment threshold levels

15.21 Before compensation can be paid,
minimum impairment threshold levels
must be met:14

e if the impairment results only from:
o hearing loss;

o loss, or loss of use of, a finger or
toe; or

o loss of the sense of taste or smell,
the threshold is 5 impairment points;

e in all other cases the threshold is 10
impairment points.

Impairment threshold for
injuries or diseases

aggravated

15.22 The amount of compensation payable
for an aggravated injury or disease is
‘the amount payable in respect of the
impairment points of the person, and
the effect on the person’s lifestyle,
from the aggravation or material
contribution’.14!

1523This  means that only those
impairment and lifestyle effects that
resulted from the aggravation can be
considered when determining the

compensation payable.

15.24 The thresholds of 5 and 10 points also
apply for aggravated injuries and
diseases.®? The impairment suffered as
a result of the aggravation must meet
the relevant threshold.

140 MRCA, s 69
141 MRCA, s 70(2)
142 MRCA, s 70(1)

15.25 Compensation is payable only for the
permanent impairment effects of the
aggravation and not for the total
permanent impairment effects of the
injury or disease.

How is compensation paid?

15.26 Compensation for permanent
impairment is paid primarily as a
periodic payment, but this may be
converted, in whole or in part, to a
lump sum.

15.27 Payment choices are administered by
the MRCC and are not dealt with by
the VRB when reviewing permanent
impairment determinations.

Recommendations of Military
Compensation Review Arrangements

1528 Please  note  that the Military
Compensation Review has
recommended that as of 1 July 2013
the date of effect for commencement of
periodic  permanent  impairment
compensation payments under the
MRCA be on the basis of each
accepted condition rather than all
accepted conditions.

15.29 The Review has also recommended
that interim permanent impairment
compensation can be made when the
medical evidence can predict a final
level of impairment that is above the
relevant threshold. Currently there is
no payment of lifestyle effect
compensation until the condition has
stabilised.

15.30 What if the condition has not stabilised
but will be permanent?
— interim compensation.
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15.31Interim compensation is payable for
disabilities that have not yet stabilised,*
and so do not meet the criteria for
permanent impairment compensation.
Interim compensation is payable if:

e the person will meet the permanent
impairment criteria; and

e the impairment currently suffered
by the person constitutes at least
10 impairment points.

15.32Additional interim compensation is
payable for every increase of at least
5 additional impairment points
assessed as likely to be permanent if the
impairment permanently worsens.!4

Compensation for an ‘aggravated injury
or disease’

15331f a disability has been accepted
because of aggravation by service,
permanent impairment compensation
is payable only in respect of the
impairment points and the effects on
the person’s lifestyle that result from
the aggravation.!45

15.34 Similarly, additional compensation for
an aggravated injury or disease is
payable only in respect of the
impairment points and the effects on
the person’s lifestyle that result from
the aggravation.!4

What if liability is accepted for another
injury or disease? —  additional
compensation
15.35 Additional

payable for additional injuries or

compensation may be

diseases to members who have been

143 MRCA, s 75
144 MRCA, s 71

145 MRCA, s 70(2)
146 MRCA, s 72(2)

paid, or are entitled to be paid,
permanent impairment compensation
or an interim payment if: 147

e the person makes a claim for
additional compensation;

e liability is accepted for additional
service injuries or diseases;

e the additional injury or disease
results in the person suffering an
additional impairment;

e the impairment is likely to continue
indefinitely;

e the condition has stabilised; and

e the increase in the person’s overall
impairment rating is at least 5 points.

What if the impairment from an
accepted injury or disease gets
worse?

— additional compensation

15.36 Additional compensation may also be
paid if:148

e the person makes a claim for
additional compensation;

e the person suffers additional
impairment directly related to the
deterioration of an injury or disease
for which permanent impairment
compensation or an interim

payment has already been paid;

o the impairment is likely to continue
indefinitely;

e the condition has stabilised; and

¢ the increase in the person’s overall
impairment rating is at least 5 points.

147 MRCA, s 71(1)
148 MRCA, s 71(2)
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How is additional compensation
claimed?

15.37 Additional compensation must be
claimed by completing and lodging
the approved form: ‘claim for liability
and/or reassessment of compensation’
(D2051).
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Deciding whether impairment compensation is payable

STEP 1. Has the person taken all reasonable

. No compensation
rehabilitative treatment for the impairment? p

payable.

(s 73(c), MRCA)

* Yes

STEP 2. Is the impairment likely to improve?
(s 73(b), MRCA) '

Yes, partly * *No

STEP 3. Has the impairment stabilised?

No compensation
payable.

Yes,
completely

(s 68(1)(b)(iii), MRCA)

* Yes * No

Permanent

impai ; e e Interim
pairmen STEP 4A. Is the STEP 4B. Is the -
compensation * permanent permanent * payable.
payable. Yes impairment at impairment likely Yes (s 75, MRCA)
(s 68, MRCA) least 10 points to be at least 10 '

(5 points for
hearing loss, or

points (5 points for
hearing loss, or loss

No
No ) loss of finger, toe, of finger, toe, smell, * compensation
compensation smell, or taste)? or taste)? No psy able.
peyaible. (s 69, MRCA) (s 69, MRCA)
Bringing across impairment 15.39 This process is called ‘bringing across’
points from VEA and SRCA the impairment points from the VEA

L . and/or SRCA injuries or diseases.
injuries and diseases

) . 15.40It involves an assessment of the
1538lf a person who is entitled to a

permanent impairment payment under
the MRCA also has accepted disabilities

under the VEA or SRCA, the combined
impairment from all the disabilities 15.41 Chapter 25 of GARP M sets out how

impairment  points  for  these
disabilities using GARP M (rather than
the VEA GARP or the SRCA Guide).

(VEA, SRCA and MRCA) must be the ‘bringing across’ process operates.
determined under the MRCA.14° It generally follows the following
steps.

149 CTPA, s 13
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Bringing across VEA points

The combined impairment from all the
VEA disabilities is assessed using GARP

‘II <

STEP 2:

The combined impairment from all the
MRCA disabilities is assessed using
GARP M.

Combine the VEA and MRCA
impairment points using the combined
values chart in GARP M to get an overall
impairment rating.

Determine the overall lifestyle rating
from all the VEA and MRCA disabilities
using GARP M.

STEP 5:

Combine the overall impairment rating
with the overall lifestyle rating to obtain
the compensation factor using GARP M.

Multiply the compensation factor by the
maximum amount of compensation
payable under the MRCA to obtain the
combined periodic payment amount.

|STEP 7]

Subtract the amount of disability pension
paid per week under the VEA from the
combined periodic payment amount.
The result is the amount per week
payable under the MRCA.

Bringing across SRCA points

The combined impairment from all the
SRCA disabilities is assessed using
GARP M.

STEP 2:

The combined impairment from all the
MRCA disabilities is assessed using
GARP M.

Combine the SRCA and MRCA
impairment points using the combined
values chart in GARP M to get an
overall impairment rating.

Determine the overall lifestyle rating
from all the SRCA and MRCA
disabilities using GARP M.

Combine the overall impairment rating
with the overall lifestyle rating to obtain
the compensation factor using GARP
M.

|STEP 6]

Multiply the compensation factor by the
maximum amount of compensation
payable under the MRCA to obtain the
combined periodic payment amount.

|STEP 7]

Using actuarial tables calculate the
weekly equivalent of all lump sums
paid under the SRCA. Subtract this
amount from the combined periodic
payment amount. The result is the
amount per week payable under the
MRCA.
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Incapacity for service or work
What are incapacity payments?

1542If a member or former member is

‘incapacitated  for  service’  or
‘incapacitated for work’ due to a
service injury or disease, the person
may be entitled to compensation for
economic loss, that is loss of salary or

wages due to a service injury or disease.

15.43 Incapacity payments are payable only
until the person reaches 65 years of age.
Payments are calculated by reference
to the person’s normal
earnings immediately before the
person was incapacitated for work.

weekly

1544 The Act makes a distinction between
‘incapacity for service’ and ‘incapacity
for work’. Different rules apply to the
calculation of incapacity payments
depending on the nature of service
and work.

‘Incapacity for service’

15.45 Incapacity for service means an
incapacity of a person to engage in the
defence service that the person was
engaged in before the onset of the
incapacity at the same level at which

he or she was previously engaged.15
‘Incapacity for work’
15.46 Incapacity for work means:'s!

e an incapacity of a person to engage
in the work that he or she was
engaged in before the onset of the
incapacity, at the same level at which
he or she was previously engaged; or

150 MRCA, s 5
151 MRCA, s 5

o if the person was not previously
engaged in work (for example, a
cadet, or an  unemployed
Reservist)—the person’s incapacity
to engage in any work that it is
reasonably likely he or she would
otherwise be engaged in.

Link between service injury or disease
and incapacity

1547 The incapacity for service or work
must ‘result’ from a service injury or
disease.!>? This means that there must
be a direct causal connection between
the service injury or disease and the
incapacity for service or work.

Incapacity from aggravated
disease

injury or

15481f a service injury or disease was
accepted on the basis that it was
aggravated by service, the person may
be entitled to compensation only if the
incapacity for service or work resulted
from the aggravation.!%

Assessing compensation

1549In general terms, compensation for
incapacity for service or work is
intended to make up for lost earnings
caused by that incapacity. To assess the
amount of compensation payable, a
number of concepts are used, including:

e ‘normal earnings’;
e ‘actual earnings’;
e ‘able to earn’;

e ‘suitable work’;

¢ ‘normal weekly hours’.

152 MRCA, s 85(1)(c), s 86(1)(c), s 87(1)(c)
153 MRCA, s 88
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1550 The legislation for incapacity for service
or work is quite complex and covers
over 100 pages of the Act and so the
following is merely a general overview
of the topic.

15.51Different rules apply to each of these
terms depending on whether the person
is a:

Permanent Forces member;
e Continuous full-time Reservist;
e Part-time Reservist;

e Part-time Reservist who w
previously a Permanent Forc

member;

Reservist who w
previously a continuous full-ti

Reservist; or

e Part-time

Cadet or declared member.

Normal earnings

15.52 A person’s ‘normal earnings’ depends
on a number of factors, but in general
terms, they are a notional amount per
week that the person was earning
before he or she was incapacitated by
the service injury or disease.!>*

1553For each type of member or former
member, there are different rules for
determining a person’s normal earnings.

Actual earnings

1554In general terms, a person’s ‘actual
earnings’ are a notional amount per
week based on what the person actually
earns or earned in a particular week.'%

13 MRCA, s 91(1), s 95(1), s 104(1), s 108(1), s 132(2),
and MRC Regs 5-8

155 MRCA, s 92, 5 101, s 105, s 115, s 131(2), and MRC
Regs 5-6

15.55 In relation to ‘incapacity for work’ but
not ‘incapacity for service’, the actual
earnings may be affected by how
much the person is ‘able to earn in
suitable work’.1%

1556For each type of member or former
member, there are different rules for
determining a person’s actual earnings.

Able to earn in suitable work

15.57 For members or former members who
are incapacitated for work in civilian
employment, their actual earnings for
a week are the greater of:1%

o the weekly amount, if any, that the
person is able to earn in suitable
work; and

e the amount, if any, that the person
earns for that week.

15.58 ‘Suitable work’ is defined to mean
work for which the person is suited
having regard to:58

e the person’s age, experience,
training, language and other skills;

e the person’s suitability for
rehabilitation or vocational
retraining;

o if work is available in a place that
would require the person to change
his or her place of residence—
whether it is reasonable to expect
the person to change his or her
place of residence;

e any other relevant matter.

156 MRCA, s 101, 5 105, s 115, 5 132
157 MRCA, s 101(4)(a), s 105(4)(a), s 115(4)(a), s 132(1)
158 MRCA, s 5
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15.59 Whether the person is ‘able to earn in

suitable work’ requires consideration
0f:159

e if the person is working in suitable
work—the amount the person is
earning in that work;!e

e if the person fails to accept an offer
of suitable work:16!

e the amount the person would be
earning in that work if the
person had accept the offer, and

e whether the failure was
reasonable;

e if the person accepted an offer of
suitable work but fails to begin or
continue that work:162

o the amount the person would
be earning in that work if the
person had begun and
continued that work, and

e whether the failure was
reasonable;

e if the person was offered suitable
work on condition that a
rehabilitation or vocational training
program is completed, but the
person fails to complete the
program:163

o the amount the person would
be earning in that work if the
person had not failed to
complete the rehabilitation or
vocational training program; and

e whether the failure was
reasonable;

o if the person failed to seek suitable
work after becoming
incapacitated:164

o the amount the person would
reasonably be expected to earn
in suitable work having regard
to the state of the labour market
at the relevant time; and

e whether the failure was
reasonable.

Normal weekly hours

15.60 A person’s ‘normal weekly hours’ are

defined in s 132(2) of the MRCA.

15.61 Generally, for a person who, when the

service injury was sustained or service
disease was contracted, was:

e a Permanent Forces member; or
e a Full-time Reservist; or

e a part-time Reservist who was not
engaged in civilian work,

the ‘mnormal weekly hours’ are 37.5
hours per week.165

15.62 Generally, for a person who was in

civilian work when the injury was
sustained or disease contracted, the
person’s ‘nmormal weekly hours’ are
worked out by combining;:

e the number of hours of civilian work
usually performed in a week, with

e the number of hours of defence
service usually performed in a week.

159 MRCA, s 181

160 MRCA, s 181(2)

161 MRCA, s 181(3)(a), s 181(4)
162 MRCA, s 181(3)(b), s 181(4)
163 MRCA, s 181(3)(c), s 181(4)

166 MRCA, s 181(5)
165 MRCA, s 132(2)
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What happens after the first 45 weeks of

incapacity payments?

1563 Payments of compensation  for
incapacity for service or work are

45 weeks (whether

consecutive or not) of incapacity
payments after discharge from the ADF.166

reduced after

15.64 The person’s incapacity payments are
reduced by  the  ‘adjustment
percentage’,'s” which depends on
whether or not the person is working.

15.65 Compensation payable after the first
45 weeks of incapacity is calculated
under s 131 of the MRCA as follows:

Person’s Person’s Person’s

adjustrment percentage x normel eamings | — actual earnings

for the week for the week for the week

15.66The relevant ‘adjustment percentage’ is
determined under s 131(2) as follows:

If the person is not working 75%

If the person is working 25% or less of | 80%
the person’s normal working hours:

If the person is working more than 85%
25% but not more than 50% of the
person’s normal working hours:

If the person is working more than 90%
50% but not more than 75% of the
person’s normal working hours:

If the person is working more than 95%
75% but less than 100% of the
person’s normal working hours:

If the person is working 100% or more | 100%

of the person’s normal working hours:

166 The reduction after 45 weeks applies only to
‘former members’: see MRCA, s 118, s 125, s 128,
s129,s131

167 MRCA, s 131

Compensation reduced due to
Commonwealth superannuation

15.671f the Commonwealth has contributed to
the member's superannuation, the
person’s incapacity payments are
reduced by the weekly amount of
superannuation and this relates to the
Commonwealth’s contribution to the
fund (not the person’s contributions).168

15.68 If a person received a lump sum from
such a superannuation fund, their
compensation is reduced by a weekly
amount relating to the Commonwealth’s
contribution to that fund calculated by
reference to the person’s age and the
amount of the lump sum.!®

Cessation of payments at age 65

15.69 Payments of compensation for incapacity
for service or work generally cease when
the person turns 65 years of age.!”

15.70 The exception to this rule is if the
person was over 63 years of age when
the relevant injury or disease was
sustained or contracted. In that case,
compensation can be paid for up to
104 weeks (whether consecutive or
not) during which the person is
incapacitated for work.!”!

How to make a claim

15.71 Incapacity payments may be claimed
at the same time as liability is claimed

or any time afterwards.

168 MRCA, s 134
169 MRCA, s 135, s 136
170 MRCA, s 120
171 MRCA, s 121
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Special Rate Disability Pension
(SRDP)

What is the SRDP?

1572 The Special Rate Disability Pension
(SRDP), provided for in s 198 of the
MRCA, is a payment that somewhat
equates in value to the special rate of
disability pension payable under the
VEA.

15.73 The criteria for the SRDP are very
different from those for the special rate
of pension under the VEA.

15.74SRDP can be chosen instead of receiving
incapacity for work payments.

15.75 The choice may be a very difficult one
to make. The SRDP is paid for life at
the same rate of the VEA special rate
pension and is non-taxable, whereas
incapacity payments are paid only up
to age 65 and are taxable.

15.76 The  choice involves

financial

significant
The person
must obtain independent financial

implications.

advice before payment of SRDP can be
granted.

15.77 SRDP eligibility attracts eligibility for
the Gold Card, education assistance
for dependent children and, in the
event of death, death benefits for
dependants and funeral assistance.

1578 SRDP is reduced by Commonwealth
superannuation in the same way as
incapacity payments are reduced.

Eligibility
15.79 To be eligible to be offered the SRDP
the person must:17?

be
incapacity for work;

J receiving compensation for

e have a permanent impairment from
service injuries or diseases;

e have a permanent impairment
determined under Chapter 6 of
Part2 of the MRCA at least

50 impairment points; and

be unable to work more than
10 hours a week, and rehabilitation
is unlikely to increase the person’s
work capacity.

15.80 The 50 impairment points may include
impairment from VEA and SRCA
injuries and diseases. This is because
VEA and SRCA disabilities
included in the calculation of the
combined impairment rating under s
13 of the CTPA and Chapter 25 of
GARP M.

are

The offer of a choice

15.81 Once an offer is made, the person has
12 months to make their choice. That
period can be extended by the MRCC
if there was a delay in the person
getting the offer or if the person did
not receive it.”?

15.82If a person is made an offer, the person
must seek advice from a suitably
qualified financial The
Commonwealth is liable to pay for

adviser.174

172 MRCA, s 199
172 MRCA, s 201
174 MRCA, s 202

VeRBosity SPECIAL ISSUE

123



Chapter 15 — MRCA cases: compensation, rehabilitation, and treatment

such advice” not

statutory limit.176

exceeding a

15830nce a person who is offered the
SRDP makes a choice, they cannot
change their choice.'””

Rate reduced by permanent impairment
payments

15.84The SRDP is reduced by the amount of
any permanent impairment payments
that have or are being paid.'”®

15.85 It is also reduced if the person retired
from their work and
pension or

receives a
sum under
superannuation
scheme as a result of that retirement.1?

lumps a

Commonwealth

Return to incapacity payments if no

longer eligible for SRDP

1586 If the person no longer meets the

eligibility = criteria for SRDP (for
example, if the person becomes
capable of working more than

10 hours a week), he or she will return
to receiving incapacity payments (but
only if the person is still eligible for
those payments).

15.87 There is a Return to Work Scheme
available to former members who
become capable of working more than
10 hours a week. This Scheme contains
financial incentives to assist in

returning to work and minimising

financial disincentives.

15.88 The person may receive another offer
of SRDP if the person later meets the
SRDP eligibility criteria.

175 MRCA, s 205
176 MRCA, s 206
177 MRCA, s 200(2)
178 MRCA, s 204
179 MRCA, s 204(5)

15.891f the person no longer meets the
eligibility criteria for the SRDP and is
not eligible for incapacity payments
(for example, because the person is
over 65 years of age), then no
incapacity payments can be made, but
the person will continue to receive the
permanent impairment payments to
which he or she is entitled.

Payment continues after age 65

1590 Unlike the incapacity for work
payments, the SRDP continues to be
payable after age 65.

Claiming SRDP

1591 A person’s eligibility for SRDP will
usually be identified through the
needs assessment process (see page
110). But a claim can be made at any
time if the person considers that he or
she meets the eligibility criteria. There
is no specific claim form for this
purpose.
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Rehabilitation

15.92 Rehabilitation is a very important part
of the legislative scheme in the MRCA.
The ‘aim of rehabilitation is to
maximise the potential to restore a
person ... to at least the same physical
and psychological state, and at least
the same social, vocational and
educational status, as he or she had
before the injury or disease.’1%

1593 For an injury or disease accepted on
the basis of aggravation, the aim is to
restore the person to the situation that

immediately before the
aggravation occurred. To Dbetter
enable this to be achieved,
rehabilitation is available ‘even if the
incapacity or impairment resulted
from the original injury or disease and
not from the aggravation or material
contribution.’18!

existed

15.94 For persons who are:
e Permanent Forces members; or

e continuous full-time Reservist

members of the ADF,

their service chief is responsible for
providing rehabilitation unless they
have been identified for discharge.

From then on, the MRCC is
responsible for providing
rehabilitation.

1595The MRCC is responsible for

rehabilitation for all other members
and former members of the ADF.182

150 MRCA, s 38
181 MRCA, s 43(2)
122 MRCA, s 39

Rehabilitation assessment

15.96 The service chief or MRCC, at their
own initiative, may carry out an initial
assessment of the person’s capacity for
rehabilitation. 183

15.97 An assessment must be conducted if a
person asks for one.'8

1598 The person may be required to
undergo an examination as part of the
assessment.!%

1599 The rehabilitation assessment is
separate from a ‘needs assessment’. It
is conducted by a rehabilitation

professional.

15.100 The vocational assessment and

rehabilitation consists of or includes
any one or more of the following;:

e assessment of transferable skills;
¢ functional capacity assessment;
e workplace assessment;

e vocational
training;

counselling and

e review of medical factors;

¢ training in resume preparation, job-
seeker skills and job placement;
and

e provision of workplace aids and
equipment.18

15.101 Once the assessment is done, the
service chief or MRCC decides if the
person should
rehabilitation program provided by an
approved program provider.

undertake a

183 MRCA, s 44
184 MRCA, s 44

185 MRCA, s 45, s 46
186 MRCA, s 41(1)
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Varying a rehabilitation program

15.102 The service chief or MRCC can stop
or vary a program once it has begun,
but must first carry out another
assessment and consult the person.!#”

15.103 A person’s right to compensation can
be suspended if the person fails to
undergo an examination or fails to
undertake the program as required.

15.104 The suspension of compensation for
this reason cannot be reviewed by the
VRB or reconsidered by a delegate.

15.105 The MRCC has produced
‘Rehabilitation Principles and
Protocols’ that specify how
rehabilitation is  provided and

managed. This document can be
obtained from the MCRS web site. (see
page 165).

Review of a rehabilitation program

15.106 If a person is dissatisfied with their
rehabilitation program, he or she
should seek a reassessment.

15.107 If the person is still unhappy he or
she can seek review (by the VRB) or
reconsideration (by a reconsideration
delegate) the
assessment or of the rehabilitation
program itself.

of rehabilitation

15.108 Seeking review or reconsideration of

a rehabilitation program is
preferable course of action than
ceasing the program and risking

suspension of compensation.'ss

187 MRCA, s 53
188 Pascoe v Australian Postal Corporation (2004) 77 ALD
464

Compensation for the cost of
treatment

What is treatment?

15.109 ‘Treatment’ is very broadly defined
in s 13 of the MRCA to mean treatment
provided, or action taken, with a view
to:

e restoring a person to physical or
mental health or maintaining a
person in physical or mental health;

or

e alleviating a person’s suffering; or

e ensuring a person’s well-being.

15.110 For these purposes, it is further
defined to include:!®°

providing accommodation in a

hospital or other institution;

providing medical procedures or
nursing care;

providing social or domestic

assistance or transport;

supplying, renewing, maintaining
or repairing artificial replacements,
medical aids and other aids and
appliances; and

providing and

counselling services.

diagnostic

For whom is treatment provided?

15.111 Treatment can be provided under the
MRCA for:

members and former members
who have an injury or disease for
which liability has been accepted;

and

189 MRCA, s 13(2)
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e partners and eligible young
persons of deceased members who
are entitled to compensation under
the MRCA in respect of the
member’s death (see Chapter 16).

15112 Not all members are entitled to
treatment under the MRCA for their
service injuries and diseases. Members
of the Permanent Forces and Reservists
who are on continuous full-time service
must obtain their treatment under the
Defence Force Regulations. However,
in some instances, if the persons Service
Chief recommends and the MRCC
agrees that it would be more
appropriate, treatment may be
provided under the MRCA.1%

15.113 Treatment for other members and
former members is obtained under one
of two systems:

e reimbursement of cost of treatment;

e health card system.

15114 Following the determination of a
needs assessment, the MRCC must
specify which of these two treatment
system applies in the person’s case.!’!
That determination is not reviewable.1%?

Who comes under the health card

system?

15.115 If the person’s service injury or
disease has stabilised but
periodic or regular treatment, or

needs

intermittent periods of acute care, the
person is likely to be provided with a
White Card. This enables the person to
obtain treatment from an approved or
contracted health services provider.

10 MRCA, s 272
191 MRCA, s 327
192 MRCA, s 345(2)(k)

15.116 Member and former members who
have at least 60 impairment points
from service injuries and diseases, or
are eligible for the SRDP, are entitled
to a Gold Card.”” This enables them to
be treated for any injury or disease,
whether liability has been accepted for
it or not. Similarly, dependants who
are entitled to treatment under the Act
also receive a Gold Card.

15117 Determinations made under the health
card system are not reviewable by the
VRB or a reconsideration delegate.%*

Who comes under the reimbursement
system?

15118 If the person’s service injury or
disease only requires short-term, non-
ongoing treatment, then the person will
come under the reimbursement regime.

15119 Under this system, the person can
pay for the cost of treatment
themselves, then seek reimbursement,
or the person can ask the MRCC to
arrange for the health services
provider to bill the MRCC directly.

15.120 The MRCC will pay for the cost of
treatment if it was reasonable for the
person to have obtained the treatment
in the circumstances.!%

15121 A determination concerning a claim
for such compensation can be reviewed
by the VRB or reconsideration delegate.

13 MRCA, ss 281, 282
194 MRCA, s 345(2)(h)
155 MRCA, s 271
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Chapter 16 — MRCA cases:
compensation for dependants

Compensation claim process ... 128
BRIy 129
Who Is a ‘dependant’? . 131
What Is meant by being ‘dependent’? . 131

Compensation for ‘wholly dependent
partners’ 135

Compensation for “‘eligible young persons’ 136

Compensation for other dependants 137

Who are dependants under
the MRCA?

Other dependants

Wholly dependent
partner Eligible young
person

aim form, ‘claim for compensation for
dependants of deceased members and

former members’ (D2053).

Compensation claim process o
e Once liability has been accepted,

16.1 Compensation is available to certain compensation can then be determined.
dependants of deceased members and Unlike claims for injury or disease,
former members (see chart at p 130). there is no needs assessment process

e To claim compensation, the dependant when deciding dependants’ claims.

must make a claim on the approved
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Benefits potentially available to dependants

Wholly dependent ELIGIBLE YOUNG
PARTNER PERSON

4

\

OTHER DEPENDANTS
(including a partner
who was only partly

dependent

J
Periodic payments or *
lump sum [ Periodic payments #
) Share of a lump sum
Additional lump sum® Lump sum determined on level of
N dependency
J J
Financial advice Gold card health care #
Y Y
J /
Gold card health care Pharmaceutical allowance #
N Y
J J
Pharmaceutical allowance Education assistance
N
/
el e s # periodic payments, gold card health

fmmm e
' *a lump sum is payable only if
! death accepted as a service death.

Eligibility
16.2 A person’s dependants may be eligible

for compensation and other benefits
under the MRCA if:

the death of a member or former
members of the ADF is determined
to be a service death; or

the member was eligible for the
SRDP during his or her lifetime; or

immediately before death the
member had 80 impairment points
from accepted disabilities.

1

i care and pharmaceutical allowance are

! available only if the eligible young

| person was wholly or mainly dependent
' on the member at the time of death.

16.3 Compensation is not provided to
dependants while the member or
former member is still alive except for

dependent children of severely
disabled former members.
16.4 Eligible young persons who are

dependent on a former member who is
or was eligible for the SRDP, or whose
impairment from service injuries or
diseases is at least 80 impairment
education

points, are eligible for

assistance.1%

19 MRCA, s 258
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Persons who could be a ‘dependant’ of a member (s 15)

Member’s
Grandmother

Member’s
Grandfather

Person who stands in
position of parent to
Member

Member’s Mother
(or step Mother)

Partner’s Father
(or step Father)

Member’s Father
(or step Father)

Partner’s Mother
(or step Mother)

Member’s Sister
(or half sister)

or former
member

Member I Member’s Partner

Member’s Brother
(or half brother)

Partner’s Daughter
(or step daughter)

Member’s Son
(or step son)

Partner’s Son
(or step son)

Member’s Daughter
(or step daughter)

Person for whom

Member stands in
position of parent

Member’s Member’s

Grand-daughter

Grandson
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Who is a ‘dependant’?

16.5 Section 15 of the MRCA sets out who is
a ‘dependant’ for the purposes of the
Act. It sets out a number of family
member relationships that can be
regarded as a ‘dependant’ provided
the person was wholly or partly
dependent on the member or former
member.

What is meant
‘dependent’?

by being

16.6 The adjective, ‘dependent’, is defined
in s 5 of the MRCA as meaning
‘dependent for economic support’.

Who can be regarded as being wholly
dependent?

16.7 Some relationships are taken to be
‘wholly dependent’ even if in fact the
person is not dependent or only partly
on the member or former member for
economic support.

16.8 Section 16 of the MRCA provides that
an ’‘eligible young person’ or the
‘partner’ of the member is taken to be
wholly dependent on the member or
former member if:

e the young person or partner lives

with the member; or

would be living with the member
but for a temporary absence or
absence due to illness of the
member, young person or partner
(as the case requires).

169 Even if a partner or eligible young
person is not wholly dependent they
might still be eligible for some
compensation or benefits.

Other categories of dependant

16.10If the member or former member
stood in the place of a parent for a
person, then that person could be a
dependant of the member or former
member.'”

16.11 Similarly, a person who stands in the
place of a parent of a member or
former member can be a dependant.*8

Dependent for economic support

16.12For a person other than an ‘eligible
young person’, or the member’s or
former member’s partner, that person
is a ‘dependant’ only if the person was
dependent on the member or former
member for economic support.'*

16.13 The state of dependency for economic
support is determined at the date of
the member’s or former member’s
death.

16.14 The concept of ‘economic dependence’
is concerned with whether or not the
person is financially self-supporting,
or is dependent in whole or in part on
the member for economic support.

16151f a person is able to maintain their
usual lifestyle on his or her own income,
that person is not dependent on
someone else for economic support.200

197 MRCA, s 15(2)(b)

198 MRCA, s 15(2)(c)

19 MRCA, s 5

200 Re Buck and Comcare [1999] AATA 171; Re Mason
and Comcare [2000] AAT 138.
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Same - Sex amendments to
MRCA
Definition of a partner

16.16 Subsections 5(2) and 5(3) have been
inserted into section 5 of the MRCA.
Subsection 5(2) provides that, for the
purposes of the subparagraph (c)(i) of
the definition of ‘ partner in
subsection 5(1), section 11A of the
Veterans’ Entitlements Act 1986
applies to the forming of the
Commission’s opinion about whether
a person and a member are in a de
facto relationship. This will provide
criteria for the Commission to have
regard to when forming an opinion
whether two people are living together
in a de facto relationship.

16.17 The words “ of the opposite sex to the
member” have been omitted from the
definition of a “ partner” in section 5
of the MRCA and the definition has
been amended to extend the ordinary
meaning of “ partner to include:

16.18 Another individual ( whether of the
same or a different sex) with whom
the member is in a relationship that is
registered under a State or Territory
law prescribed for the purposes of
subsection 22B  of the  Acts
Interpretation Act as a kind of
relationship  prescribed for the
purposes of that section; and

16.19 Another individual who is, in the
Commission’s opinion in a de facto
relationship with the member and is
not an ancestor, descendant, brother,
sister, half brother or half sister of the
member.

16.20 The effect of these amendments is that

the same sex partner of a member is
recognised for the purposes of the
MRCA. This definition extends to
married couples, and to opposite and
same sex de facto couples.
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Determining eligibility as a partner of a deceased member

STEP ONE — Deciding if the person is the partner of the member

Was the person one of the following immediately before the member’s death:
e legally married to the member; or
e  living with the member as his or her partner on a bona fide domestic basis; or
e  recognised as the customary husband or wife o the member by the tribe or
group to which the member belonged.

*No

person is not the partner of the member —

person is the
partner of the member

L

not eligible for compensation

STEP TWO — Deciding if the person is a wholly dependent partner

Did one of the following apply immediately before the member’s death:
e the partner was living with the member; or
e the partner or the member was not living with the other, but was only
temporarily absent; or
e the partner and the member were separated from each other due to illness;
or
none of the above applied but the partner was wholly dependent

*No

person is not the wholly dependent

person is the wholly dependent

partner of the member partner of the member

L

[ STEP THREE — Deciding if the person is a partly dependent partner

Was the partner partly dependant on the member for economic support immediately
before the member’s death?

Yes ‘ ‘ No

person is the partly dependent the partner is not eligible

partner of the member for compensation
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Table for calculating the additional lump sum death benefit for
wholly dependent partners

Partner’s age next Partner’s age Partner’s age next Partner’s age
birthday on the date of | based number | birthday on the date of | based number
the member’s death the member’s death
Up to 41 1.0000 66 0.6231
42 0.9884 67 0.6044
43 0.9765 68 0.5855
44 0.9643 69 0.5665
45 0.9518 70 0.5473
46 0.9391 71 0.5280
47 0.9260 72 0.5086
48 0.9126 73 0.4892
49 0.8989 74 0.4699
50 0.8850 75 0.4507
51 0.8707 76 0.4314
52 0.8562 77 0.4122
53 0.8413 78 0.3929
54 0.8262 79 0.3738
55 0.8108 80 0.3550
56 0.7951 81 0.3366
57 0.7791 82 0.3189
58 0.7629 83 0.3017
59 0.7463 84 0.2853
60 0.7295 85 0.2697
61 0.7125 86 0.2548
62 0.6951 87 0.2408
63 0.6775 88 0.2276
64 0.6596 89 0.2152
65 0.6415 90 0.2036

The number obtained from this table is multiplied by the maximum additional lump sum
that is available under s 234(2) to determine the additional lump sum payable to the partner.
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Compensation for wholly
dependent partners

16.21 A wholly dependent partner (see page
131) of a member or former member
whose death has been accepted as a
service death?! is entitled either to:202

e a tax-free periodic payment
equivalent to the rate of the VEA
war widow’s pension; or

e a lump sum equivalent to that
pension (determined by reference
to the claimant’s age and gender).

16.22 These benefits are also available to a

wholly dependent partner if the
member or former member:
e satisfied the eligibility

requirements for the Special Rate
Disability Pension at some time
during his or her life;2% or

e had been assessed at 80 or more
impairment points immediately
before his or her death.24

Manner of payment

16.23Compensation can be paid as a periodic
payment or a lump sum. Until the
person chooses one or the other, it is
paid as a pension. The person has 6
months to advise of their choice.?0>

16.24 A partner is entitled to compensation
towards the cost of financial advice in
making a choice between a periodic
payment and a lump sum.2

201 MRCA, s 12(1), 5 28, 5 29

20 MRCA, s 233, s 234(1)(b), s 234(5)
203 MRCA, s 12(2)

200 MRCA, s 12(3)

205 MRCA, s 234, s 235, s 236

206 MRCA, s 239, s 240

Additional lump sum death benefit for
wholly dependent partners

1625A wholly dependent partner of a
member or former member whose death
has been accepted as a service death?” is
entitled to a lump sum in addition to the
periodic compensation (which can be
converted to a lump sum).208

16.26 While the periodic compensation is
available if the member or former
member had been assessed at 80
impairment points or had been
entitled to the Special Rate Disability
Pension, the additional lump sum is
not available unless the death has been
determined to be a service death.

16.27 The amount of the lump sum depends
on the partner’s age. The maximum
lump sum provided in s234(2) (as
indexed by s 404) is multiplied by the
‘partner’s age-based number’.

Other benefits for
partners

wholly dependent

16.28 A wholly dependent partner who is
eligible for death benefits is also
entitled to:

e a card for medical

gold
treatment;20?

¢ a pharmaceutical allowance;?'0
¢ atelephone allowance;?!! and

e an income and assets tested income
support supplement under the VEA.

16.29 Partly dependent partners may also be
entitled to compensation. See page 137.

27 MRCA, s 12(1), s 28, 5 29
208 MRCA, s 234(1)(a), s 234(2)
209 MRCA, s 284

210 MRCA, s 300

211 MRCA, s 245
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Compensation for eligible
young persons

16.30 An eligible young person is a person
who is:

e under 16 years of age; or

e aged between 16 and 25 and
receiving full-time education and

not in full-time work.

16.31 An eligible young person need not
have been a child of the member (or
former member), but in order to be a
‘dependant’, the eligible young person
must have been at least partly
dependent on the member at the time
of the member’s death.

Wholly or mainly dependent eligible
young person

16.32 An eligible young person who was
wholly dependent on a member to
whom s 12 of the MRCA applies
because:

e the member's death has been

accepted as a service death;*? or

permanent impairment had been
assessed at 80 impairment points
immediately before the member’s

death; or

e at some time the member had been
entitled to the Special Rate
Disability Pension,

may be entitled to:
e Jump sum compensation;?'* and

e weekly compensation;?'* and

22 MRCA, s 28, 5 29
23 MRCA, s 251, s 252
214 MRCA, s 253, s 254

gold card health care; and

e pharmaceutical allowance; and

e education assistance.

16.33 To be entitled to all these benefits, the
eligible young person must have been
wholly or mainly dependent on the
member immediately before the

member’s death.?1>
Partly dependent eligible young person

1634The lump sum compensation is
payable and education assistance is
available if the eligible young person
was at least partly dependent on the
member at the time of the member’s
death.216

Education assistance to eligible young
person if member is severely disabled

16.35 Education assistance is also available if
the eligible young person is at least
partly dependent on a member of
former member who:

o satisfies the eligibility criteria for
the Special Rate Disability Pension
(see page 123) or who has satisfied

it at sometime in his or her life; or

¢ has impairment from service injury
or disease of at least 80 impairment
points.217

215 MRCA, s 253(1)(c)
216 MRCA, s 251(a)(ii)
27 MRCA, s 258
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Compensation for other
dependants

Who qualifies as an ‘other dependant’?

16.36 Section 15 lists a variety of classes of
persons who may qualify as an ‘other
dependant’ of a member or former
member. The chart at page 130 shows
the range of potential ‘other
dependants’.

Partly dependent partner

16.37 A partner who does not qualify as
being wholly dependant, but who was
partly dependent on the member or
former member, might be entitled to
compensation under s 262 of the
MRCA as an ‘other dependant’.

What compensation is available to ‘other
dependants’?

16.38 The compensation available to such
dependants is whatever amount is
considered ‘reasonable’ up to the
current statutory maximum of $60,000
per person and a statutory maximum
of $190,000 in total for all
dependants.?®®  Those  maximum
amounts are indexed annually.??

How is the amount of compensation
determined?

16.39In deciding what is a reasonable
amount to be paid to any particular
dependant, regard must be had to:220

e any financial loss suffered by the
dependant as a result of the death
of the member or former member;
and

218 MRCA, s 263. These were the amounts as at May
2006.

219 MRCA, s 404

220 MRCA, s 263(1)

e the degree to which the person was
dependent on the member or
former member; and

o the length of time the person would
have been dependent on the
member or former member.

16.40 No other matters can be taken into

account in making that decision. In
particular, regard cannot be had to any
amount paid or payable under the
MRCA before the member or former
member died.??!

Example: David is 28 years old and a full-
time university student. He has a part-time

job. His income is about $250 per week. At
the time of his father’s death, he was
regularly paying him $80 a week. His father
had agreed to assist him return to university
so that he could compete his Doctorate. He
will be finished that degree in 18 months
time.

David spends his income of $330 a week as

Clothing

Social events

David is over 25 and so is not an eligible
young person. As he was partly dependent
on his father for economic support, he is
entitled to a lump sum of up to $60,000

However, he cannot be paid any amount
greater than the level of his dependency on
his father. His father would have continued
paying him $100 a week for the next 18
months. This amounts to $7,800. That is the
amount of compensation to which he is
entitled.

21 MRCA, s 263(2)
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Appeals from the AAT

Federal Court

Federal Court appeal

1. Parties to proceedings before the AAT
may appeal to the Federal Court on ‘a
question of law’.22

2. The Court’'s review is limited to
deciding whether the AAT made a legal
error when it decided the matter. In
general, the Court cannot review the
evidence or the facts of the case as
found by the AAT, but must accept the
facts that the AAT found.

3. The appeal must comply with the
Federal Court Rules and set out the
grounds of the appeal by stating the
legal errors said to have made by the
AAT. A lawyer should prepare this.

Transfer to Federal Magistrates
Court

4. At its discretion, the Federal Court may
transfer the case to the Federal
Magistrates Court. This is likely to
happen in less complex matters.??®

22 AAT Act, s 44
23 AAT Act, s 44AA

Time limit in which to apply

5. An application to the Federal Court

must be lodged within 28 days of
written notification of the AAT
decision.?24

. If the AAT gives oral reasons for

decision it will post a written notice of
the decision, but not its reasons, to the
applicant and the Commission. Either
party may request written reasons from
the AAT. However, the 28 days in
which to apply to the Court begins to
run from when the written notice of the
decision is received, not from when the
written reasons are received.

. A substantial application fee applies for

appeals to the Court, but an application
may be made to have the fee waived.

. The Court may grant an extension of

time in which an appeal can be made,
but like applications for extension of
time to the AAT, the onus is on the
applicant to convince the court why it
should do so.

24 AAT Act, s 44(2A)
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Appeals from the AAT

Administrative Appeals
Tribunal

Single Judge of the
Federal Court of Australia

i discretion of the
| Federal Court under

Federal Magistrates
Court

:r Appeal (s 24,

1 Federal Court Act)
| must be within

1 21 days, but the

| Court can extend
| e

:r Appeal (s 24, Federal |
! Court Act) must be |
: within 21 days, but |
1 Court can extend time :
| atits discretion. :

Full Bench of the Federal

Court of Australia

Application for special leave to appeal
to the High Court (s 33, Federal Court
Act 1976) must be made within 28 days,
but the time limit can be dispensed with
at the Court’s discretion (Reg 41.02,
High Court Rules 2004). The Court will
hold a hearing in the local capital city
(usually by 2 Justices) to consider
whether to grant special leave to appeal.
If special leave is granted, a hearing on
the substantive appeal will be held in
Canberra by a Full Bench of the High
Court (at least 3 and up to 7 Justices).

High Court of Australia

R e

Appeal (s 44, AAT Act) must
be within 28 days, but Court )
can extend time at its )

Py 1

If the matter was heard by a
Federal Magistrate, the Federal
Court’s appellate jurisdiction can
be exercised by a single Judge
instead of a Full Bench of 3 or
more Judges. If so, there is no
further appeal to a Full Bench of
the Federal Court. Instead, an
application for special leave to
appeal to the High Court can be
made direct from the judgment
of the single Judge (s 24 & s 33,
Federal Court Act 1976).
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Time limits

Veterans’ Entitlements Act 1986

Matter Issue Time limit Extension of time
Application to VRB Assessment of pension 3 months No
Entitlement matter 12 months, but 3 months | No
for maximum benefits
Attendant allowance 3 months No
s 137 Report Preparation by Secretary of DVA | 6 weeks No
and provision to applicant
VRB s 148(1) notice Request to applicant to advise 28 days Upon request
how VRB case to be heard
VRB s 155AA(4) or Response to notice 28 days No
s 155AB(4) notice
Application to AAT Assessment, entitlement, or 3 months Up to 12 months at
attendant allowance discretion of AAT
Dismissal of VRB application 28 days At discretion of

under s 155AA or s 155AB

AAT

Military Rehabilitation and Compensation Act 2004

Matter Issue Time limit Extension of time
Application to VRB All matters 12 months No
s 137 Report Preparation by MRCC and 6 weeks No
provision to applicant
VRB s 148(1) notice Request to applicant to advise 28 days Upon request
how VRB case to be heard
VRB s 155AA(4) or Response to notice 28 days No
s 155AB(4) notice
Application for s 349 All matters 30 days At discretion of
reconsideration MRCC or service
chief
Application to AAT From VRB determination 3 months Up to 12 months at
discretion of AAT
From s 349 reconsideration 60 days At discretion of
AAT
Dismissal of VRB application 28 days At discretion of
under s 155AA or s 155AB AAT
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Dates of effect

Veterans’ Entitlements Act 1986

Matter Circumstance Date of effect Section
Claim for If applied to VRB within 5 157(2)(a)(i)
pension 3 months of notice of the 520(1)
(disability, Commission’s decision.
war widow’s, If applied to VRB more than 6 months before the application for review was s 157(2)(a)(ii)
or orphan’s 3 months after notice of the lodged (‘earliest date’). s20(1)
pension) Commission’s decision.

Disability If incapacity arose after the The date the person had pensionable incapacity | s20(3)
pension earliest date. from the injury or disease. 521(3)
War widow’s If veteran or member died Where death occurred after 1 July 2007 and the s20(2A)
or orphan’s after the earliest date. claim was lodged within 6 Months of the date of | s20(2B
pension death then the pension can be back dated up to
six months. The earliest date being the day after
the date of death.
Application The date the application for increase was lodged. | s157(2)(a)(i)
for increase s21(1)
Assessment of | If the degree of incapacity The rate of pension changes from the date of the s 157(2)(a)(i)
pension changes or the person change in degree of incapacity or eligibility s 19(5C)
becomes eligible for another unless it would result in a reduction in the rate
rate in the assessment period. of pension.
Temporary Must set date when temporary rate will cease as s 157(2)(a)(i)
special rate well as the rate of pension to which pension will | s25(3)
be reduced.
‘Informal’ If a person makes a claim or The date of lodgement of the informal claim or 520(2)
claim or application for increase other application is taken to be the date of the claim or s21(2)
application than in accordance with the application for the purpose only of setting a date
approved form, and within of effect.
3 months of being notified A document is an informal claim only if it was
that a formal claim or intended to be a claim and not merely an inquiry,
application must be made or an expression of intention to make a claim in
makes a formal claim or the future, or an application for a review.2%
application. If a person’s eligibility is dependent on the date
of making the claim (eg, if the person’s age at the
date of claim is important for eligibility), it is the
date of the formal claim that counts, not the date of
the informal claim.?26
Attendant Application for the allowance s 157(2)(a)(i)
allowance made within 3 months of grant s 114(2)(a)
of pension.
Application not made within The date the application for the allowance was s 157(2)(a)(i)
3 months of grant of pension. lodged. s 114(2)(b)

225 Morrow v Repatriation Commission [1997] FCA 64, Re Clough and Repatriation Commission (1997) 44 ALD 457, Re
Feben and Repatriation Commission (1988) 50 ALD 600)
226 Re Feben and Repatriation Commission (1988) 50 ALD 600, Re Clough and Repatriation Commission (1997) 44 ALD 457
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When no date of effect can be set

Affirmation | of decision under review As there is no change, no date can be set. s 156(1)(a)
Reduction in rate of pension VRB must remit setting the date to the 5 157(2)(b)
Repatriation Commission. s 157(3)
Suspension of pension VRB must remit setting the date to the 5 157(2)(b)
Repatriation Commission. s 157(3)
Cancellation | of pension VRB must remit setting the date to the 5 157(2)(b)
Repatriation Commission. s 157(3)
Revocation of cancellation or suspension | The decision that has been set aside is s 156(1)(b)
of pension deemed not to have had any legal effect.
Military Rehabilitation and Compensation Act 2004
Matter Circumstance Date of effect Section
Permanent If the person had impairment The date of the claim for liability for that injury s 77(1)(a)
impairment of at least the minimum or disease.
payment — threshold impairment level
new disability | that was likely to continue
indefinitely and had stabilised
when the claim was made.
If the person has impairment The date that the impairment had stabilised at s 77(1)(b)
of at least the minimum the relevant impairment level and was likely to s 68
threshold impairment level continue indefinitely. 569
that is likely to continue
indefinitely and has stabilised
but only after the claim was
made.
Additional If the person had an increased The date of the most recent claim for liability for s 77(2)(a)
permanent combined impairment of at an injury or disease that gave rise to the s71
impairment least 5 impairment points that | increased combined impairment.
payment — was likely to continue
new disability | indefinitely and had stabilised
when the latest claim was
made.
If the person had an increased The date that the impairment had stabilised at s 77(2)(b)
combined impairment of at the relevant impairment level and was likely to s71
least 5 impairment points that | continue indefinitely.
was likely to continue
indefinitely and had stabilised
but only after the claim was
made.
Additional If the person had an increased The date of the notification to the MRCC s 77(3)(a)
permanent combined impairment of at
impairment least 5 impairment points that
payment — was likely to continue
deterioration indefinitely and had stabilised

when the deterioration was

notified to the MRCC.
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Matter Circumstance Date of effect Section
Additional If the person had an increased The date that the impairment had stabilised at s 77(3)(b)
permanent combined impairment of at the relevant impairment level and was likely to s71(2)
impairment least 5 impairment points that | continue indefinitely.
payment — was likely to continue
deterioration indefinitely and had stabilised

but only after the claim for
additional compensation was
made.
Interim If the person had impairment The date of the claim for liability for that injury s 77(4)(a)
compensation | of atleast 10 impairment or disease.
for points when the claim was
impairment made.
If the person had impairment The date on which the impairment was at least s 77(4)(b)
of at least 10 impairment 10 impairment points. s75(3)
points only after the claim
was made.
Additional If impairment has stabilised The date on which all the person’s service s 77(5)
compensation | from an injury or disease for injuries or diseases stabilised. s 75(5)
which interim compensation
has been paid
Permanent Decision made to choose lump | 30 days after the day the MRCC became aware 579
impairment sum of the choice made by the person to take a lump
compensation sum.
Incapacity for | If incapacity for service or The date of onset of incapacity for service or s 89
service or work resulted from a service work resulting from the service injury or 342
work injury or disease not accepted disease.
on the basis of aggravation.
If incapacity for service or The date of onset of incapacity for service or s 88
work resulted from an work resulting from the aggravation of the s89
aggravated injury or disease. injury or disease. s 342
Special Rate Decision made to choose The day on which the MRCC became aware of s 203(2)(b)
Disability SRDP the person’s choice to accept that pension.
Pension
Household The date the person obtained household services | s214
services that he or she reasonably required because of the
service injury or disease (or the aggravation of
the injury or disease if liability was accepted on
that basis).
Attendant The date the person obtained attendant care 5217
care services services that he or she reasonably required
because of the service injury or disease (or the
aggravation of the injury or disease if liability
was accepted on that basis).
Telephone If person who does, or has at The date on which the person first satisfied the s221(1)
allowance some time, satisfied the special | eligibility criteria for the SRDP, was an

rate disability pension (SRDP)
criteria

Australian resident, and had a telephone
connected in their own name or jointly with
someone else.
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Matter Circumstance Date of effect Section
Telephone If person who has 80 or more The date on which the person had 80 or more s 221(2)
allowance impairment points impairment points from service injuries or

diseases, was an Australian resident, and had a
telephone connected in their own name or
jointly with someone else.
Compensation | Commencement of payment of | The date of death. s 234(5)
for wholly weekly amount
dependant
partner
Compensation | Commencement of payment of | The Act does not specify a date of effect other s253
for eligible weekly amount than, if the person was born after the member
young person died, compensation is payable from the week in
which the person was born. As this is not
specified as an earliest date, but as the date of
effect, and it might be before the date a claim
was made, it implies that the same date of effect
would apply as that applicable to the wholly
dependant partner — the date of death.
Compensation | If service injury or disease not 5271
for cost of accepted on the basis of $272
treatment aggravation. 273
For injury or disease from The date from which treatment was first 5271
which the person died, and provided for that injury or disease. s272
whose death from that cause is
accepted as a service death.
For service injury or disease The date from which treatment was first s271
accepted on the basis of provided after the aggravation of the injury or s272
aggravation. disease was sustained (and ending when the 273
effects of the aggravation cease). $275
Pharmaceutical The date from which the person was entitled to s 300
allowance treatment under the MRCA.
When no date of effect can be set
Affirmation of decision under review As there is no change, no date can be set. VEA
s 156(1)(a)
as applied
by MRCA
$353(1), (2)
item 19
Acceptance of No date from which liability is accepted is
liability necessary. Instead, a date of effect is determined
later as part of the process of determining the
level or amount, if any, of compensation that is
payable.
Compensation As it is a lump sum, no date of effect is required. | s262
for other 5263
dependants
Compensation | accommodation or travel costs | No date of effect is necessary. 5290
for travel relating to treatment s291
5297
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VEA concepts or abbreviations________ . 145
MRCA concepts or abbreviations_ 148
General concepts or abbreviations_ .. 151

VEA concepts or abbreviations

AFL Application for an increase in disability pension.

Applicationday___________.._._.__..__. The day the claim or AFI was lodged. This is the start of the
assessment period.

Assessment matter A case concerning the assessment of the rate of disability
pension.

Assessment period Period over which the decision-maker must assess the rate or

rates of pension that were payable. It begins on the day the claim
or AFI was lodged (the ‘application day’) and ends on the day

the decision-maker determines the claim or AFI, or determines

the review.

Attendant allowance A fortnightly allowance paid towards the cost of an attendant
for a person needing such assistance and who has accepted
disabilities involving one of a number of types of amputations or
severe types of disability, or an injury or disease similar in effect
or severity to a disease of the cerebro-spinal system.

Australian mariner A person who was employed in the merchant navy during

WW2. An Australian mariner is a ‘veteran’.

British nuclear test defence service Service in the ADF as specified in section 69(B)(2),(3)(4),(5) and
(6) of the VEA. It is a category of defence service however, the
reasonable hypothesis and beyond reasonable doubt evidentiary

provisions apply.

Decision A determination or assessment.

Defence service Continuous full-time service in the ADF on or after 7 December
1972 and until 6 April 1994 (or until 30 June 2004 if enlisted
before 22 May 1986). Must have served at least 3 continuous
years unless discharged on medical grounds. Defence service

includes hazardous service.

Defence-caused death A death for which liability has been accepted under Part IV of
the VEA as related to defence service or peacekeeping service.

Defence-caused disease A disease for which liability has been accepted under Part IV of
the VEA as related to defence service or peacekeeping service.

An injury for which liability has been accepted under Part IV of

the VEA as related to defence service or peacekeeping service.
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Hazardous service

Intermediate rate

Member

Non-warlike service

Operational service

Orphan’s pension

and diseases assessed using GARP. This is a preliminary step in
pension assessment.

war- or defence-caused injuries or diseases.
Extreme disablement adjustment rate of disability pension.

Service in the ADF during WW1 or WW2; or employment as an
Australian mariner in WW2; or service in the Interim Forces on
or after 1 July 1947; or any operational service.

defence-caused.

Far East Strategic Reserve: a military force contributing to the
defence of Malaya and Singapore and deterrence of communist
insurgence in the 1950s and 60s.

Guide to the Assessment of the Rates of Veterans’ Pensions.
GARP is used to assess a person’s “degree of incapacity’.

of 10%, up to 100%) of the general rate. The percentage of the
general rate is the same as the percentage degree of incapacity
the person suffers from war- or defence-caused injuries and
diseases (assessed under GARP).

Service declared by instrument in writing by Defence Minister to
be hazardous service. The reasonable hypothesis and beyond
reasonable doubt evidentiary provisions apply to the connection
between hazardous service and injury, disease or death.
Hazardous service is a category of defence service.

A rate of disability pension higher than the general rate. It is
paid if the person meets certain tests concerning incapacity for
work. One of these tests involves being unable to do 20 or more
hours remunerative work a week due to accepted disabilities.

A person who has rendered defence service or peacekeeping
service under Part IV of the VEA.

Service declared by instrument in writing by the Defence
Minister to be non-warlike service. It is a category of operational
service and eligible war service.

Service outside Australia during WW1 or WW2, or in actual combat
against the enemy during WW1 or WW2, or 3 months continuous
service between 19 Feb 1942 and 12 Nov 1943 in Northern Territory
north of 14°30'S, or after WW2 being allotted for duty in an
operational area (and serving in that area), or rendering warlike
service or non-warlike service. The reasonable hypothesis and
beyond reasonable doubt evidentiary provisions apply to the
connection between operational service and injury, disease or death.

whose death has been accepted as war-caused or defence-caused.
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Peacekeeping service

s 31 review

s 137 report

Special rate

War-caused injury

Warlike service

Service as a member of a Peacekeeping Force set out in
Schedule 3 to the VEA or in an instrument by the Veterans’
Affairs Minister declaring a particular Force to be a
Peacekeeping Force.

Review by a delegate of the Repatriation Commission.

It is paid if the person is blind due to accepted disabilities, or if
the person meets certain tests concerning incapacity for work.
One of these tests involves being unable to do more than 8 hours
remunerative work a week due to accepted disabilities.
Temporary payment of the special rate of pension (also called
the “TTI rate). It is paid if the person meets all the tests for the
special rate except that the person’s incapacity for work is
temporary rather than permanent.

Totally and permanently incapacitated: a recipient of the special
rate of disability pension.

Veterans’ Entitlements Act 1986.

the VEA.
A death for which liability has been accepted under Part II of the

VEA as related to eligible war service.

A disease for which liability has been accepted under Part II of
the VEA as related to eligible war service.

the VEA as related to eligible war service.

Service declared by instrument in writing by the Defence
Minister to be warlike service. It is a category of operational
service and eligible war service.

person whose death has been accepted as war-caused or
defence-caused (whether they had been legally married to the
person or not).

person whose death has been accepted as war-caused or
defence-caused (whether they had been legally married to the
person or not).

29 October 1945, formal Japanese surrender 2 September 1945).
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MRCA concepts or abbreviations

Applied provisions Provisions of the VEA that set out the VRB’s powers and
functions, which are applied by s353 of the MRCA for the
purpose of the VRB’s review of an original determination under

Part 4 of Chapter 8 of the MRCA.
CTPA Military  Rehabilitation and Compensation (Consequential and

Transitional Provisions) Act 2004

an instrument by the Defence Minister under s 8 of the MRCA,
who has engaged in activities or performed acts at the request or
direction of the ADF, or for the benefit of the ADF, or in relation
to the ADF under a Commonwealth law.

Declared member A person who is, or is in a class of persons that is, the subject of

Defence service. Any service in the ADF (or as a cadet or a declared member) on

or after 1 July 2004. It includes warlike service, non-warlike
service and peacetime service.

Dependant A person who was dependent on the member or former member
for economic support or who was deemed to be wholly
dependent because the person was the partner or an eligible
young person who was living with (or was temporarily
separated or illness separated from) the member or former

member at the time of his or her death.

Dependent

economic support.

Determination A decision or assessment.

A person who is under 16 years; or a person who is between 16
and 25 and in full-time education and not in full-time
employment.

but who did serve as a member on or after 1 July 2004.

Former member A person who is not currently serving as a member of the ADF,

GARP M Guide to Determining Impairment and Compensation (under

the MRCA).

_____________________ Periodic payments of compensation for incapacity for service or
work related to the person’s normal earnings immediately
before the incapacity arose and which is reduced by the person’s
actual earnings and, in some cases, their ability to earn.

Liability matter A case concerning whether an injury, disease, or death is service-

related.

Member . A person who is currently serving as a member of the ADF or is
a declared member.

MRCA ... Military Rehabilitation and Compensation Act 2004.

MRCC Military Rehabilitation and Compensation Commission.
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Needs assessment

Permanent impairment payments___

Rehabilitation

Reviewable determination

s 137 report

s 347 reconsideration

liability has been accepted and before compensation is
determined, to assess the benefits to which the person is eligible
under the MRCA.

Service on or after 1 July 2004 determined by instrument in
writing by the Defence Minister to be non-warlike service. It is
also defence service.

A determination of the MRCC or a service chief under the

MRCA that is capable of being reviewed by the VRB or being
reconsidered by another delegate of the MRCC or a service chief.

eligible young person.

Person who is legally married, in a de facto relationship, or in a
customary or tribal marriage to the member or former member.

Service in the ADF (or as a cadet or a declared member) on or
after 1 July 2004 that is neither warlike service nor non-warlike
service. It is also defence service.

Compensation for permanent impairment from service injury or
disease. It is payable as a weekly amount or as a lump sum (or
both in some cases).

potential and restoring a person who has an impairment, or an
incapacity for service or work, as a result of a service injury or
disease to at least the same physical and psychological state, and
at least the same social, vocational and educational status, as he
or she had before the injury or disease.

MRCC or a service chief under s 349 of the MRCA that is capable
of being reviewed by the AAT.

review.

Reconsideration of an original determination by a delegate of the
MRCC or a service chief at their own discretion.

MRCC or a service chief at the request of a claimant. If such a
request is made, the person cannot also seek review of the same
determination by the VRB.

The Chief of the Army, the Chief of the Air Force, or the Chief of
the Navy.

A death for which liability has been accepted as related to
defence service.

defence service.
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Service injury

Special Rate Disability Pension

defence service.

Periodic compensation payment payable in place of incapacity
for service or work payments and permanent impairment
payments under the MRCA. It is paid at the same rate as the
special rate of pension is paid under the VEA.

Special Rate Disability Pension.

Transition Management Service: a service provided by the
member’s service chief who appoints a case manager, under s 64
of the MRCA, to assist a member in the transition to civilian life.

Service on or after 1 July 2004 determined by instrument in
writing by the Defence Minister to be warlike service. It is also
defence service.

A partner of a member or former member who was either:

(1) wholly dependent on the member or former member for
economic support at the time of that person’s death; or

(2) was living with the member or former member at the time of
his or her death; or

(3) would have been living with the member or former member
at the time of his or her death but for a temporary absence or
an absence due to illness or infirmity.
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General concepts or abbreviations

BRD/RH

Case law

Case Manager

Case appraisal

University of Technology Sydney and University of NSW that
runs a website containing Commonwealth and State legislation
and decisions of Australian and New Zealand courts and
tribunals (www.austlii.edu.au).

proof applicable to the connection between injury, disease or
death and operational service, peacekeeping service or
hazardous service under the VEA, or warlike and non-warlike
service under the MRCA.

courts when giving their judgment in individual cases.

VRB staff member who looks after the administrative matters

concerning an application for review.

Process of assessing the facts in a case and by that process
assisting the parties to finalise the matter.

Certificate of readiness for hearing _ A notice to the VRB that all the material on which the applicant

Claimant

wishes to rely has been lodged and the applicant is ready to
proceed to a hearing.

for acceptance of liability and/or compensation (to the MRCC).
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Consolidated Library of Information & Knowledge: a computer
research tool for decision-makers and pension officers and
representatives produced by DVA.

Commonwealth Law Reports.

Information that has been provided to someone on an
understanding that it would be kept confidential (see VEA,
s 153).

A delegate is a person who has been given the power to make
decisions by, and in place of, a body or person that has been
given that power by legislation.

person or body (the RMA’s SoPs are delegated legislation). Since
2004, delegated legislation must be registered on FRLI and
tabled in both houses of Parliament.

Ex-service organisation.

A notice under s 155AB of the VEA from a Registrar stating that
a reason given by the applicant for not being ready for hearing is
reasonable, and that a notice under s 155AB will be sent in
3 months time unless the case is then ready for hearing.

application outside the standard time for making such an
application.

Commonwealth Department or agency under the Freedom of
Information Act 1982.

(at www.comlaw.gov.au) established under the Legislative
Instruments Act 2003 containing all Commonwealth delegated
legislation.

A health card that enables the holder to obtain medical

treatment at Commonwealth expense for any condition whether
related to service or not.

International Classification of Diseases.

1. Having the power to decide a particular matter.

2. The geographical area in which a court or tribunal operates.
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Legislation____________ .. .. ... . Laws made by Parliament (a ‘statute” or “Act’ of Parliament) or
laws made wunder an Act (‘legislative instruments’ or
‘regulations’).

Legalaid ... A scheme funded by the Commonwealth Government by which
persons meeting certain criteria may obtain financial assistance
to help pay for legal assistance or legal representation at a court
or tribunal.

Y (O Local medical officer: a medical practitioner contracted to
provide general medical services to holders of Repatriation
health cards.

MCRS Military ~ Compensation and  Rehabilitation  Scheme:
compensation scheme for members of the ADF under the Safety,
Rehabilitation and Compensation Act 1988.

Member A member of the VRB appointed by the Governor-General.

MIA Medical impairment assessment.

MRCS . Military ~ Compensation and  Rehabilitation  Scheme:
compensation scheme for members of the ADF under the
Military Rehabilitation and Compensation Act 2004.

NIF e, No incapacity found.

Obiter dicta._______ Those parts of a court’s reasons for judgment that are not
binding because they were not essential to the outcome of the
case. (See ratio decidendi.)

Practice direction........................ A written direction that provides guidance on the responsibilities
of representatives and the VRB.

Precedentcase A court judgment that states a legal principle that applies to

other cases. The legal principle on which a court case was
decided will be binding on all courts and decision-makers lower
in the hierarchy of courts (this is called the ‘doctrine of
precedent’). Tribunal cases are not precedent cases: only court
cases can state binding legal principles.

Prejudicial information_________________. Information that, if it were provided to a person, may be

harmful to that person’s health or well being (see VEA, s 153).

Principal Member The member of the VRB appointed by the Governor-General
who is responsible for the national management of the VRB, and

who must have legal qualifications.

PTSD ] Post traumatic stress disorder.

Ratio decidendi . The binding parts of a court’s reasons for judgment. (See obiter
dicta.)

Reconsideration_ A new consideration or review of an original determination

Registrar

Registry
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s 37 documents

s 148(1) letter

s 151 adjournment

s 152 adjournment

s 155AC authorisation

Senior Member

is brought; the party that responds to an application brought by
an applicant.

Repatriation Medical Authority.

Notice sent to a person by the MRCC requiring the person to
choose between (a) making or continuing a claim under the
MRCA; and (b) making or continuing an AFI under the VEA in
respect of an injury or disease aggravated by service rendered
on or after 1 July 2004.

an AAT review (also called ‘“T-documents’).

Letter sent to an applicant by the VRB seeking advice concerning
how or if the applicant will appear or be represented at the VRB
hearing.

Request sent by VRB Registrar as delegate of Principal Member
to the Secretary of DVA or MRCC seeking further investigation
or documents.

request, but can be for any reason.

Adjournment of a VRB hearing in order that the presiding
member can ask the Secretary of DVA or the MRCC for further
investigation or further documents.

The request made to the Secretary of DVA or the MRCC by the
presiding member of the VRB panel for further investigation or
documents.

Notice sent to an applicant asking whether the case is ready for a
hearing, and if not, why not. Failure to respond or failure to
provide adequate reasons will result in dismissal of the VRB
application.

Notice sent to an applicant following on from a ‘reasonable
explanation’ response to an earlier s 155AA notice or a previous
s 155AB notice asking whether the case is yet ready for a
hearing, and if not, why not. Failure to respond or failure to
provide adequate reasons will result in dismissal of the VRB
application.

Authority to allow someone to represent an applicant for the
purpose of responding to a particular s 155AA or s 155AB notice.
A fresh authorisation to represent must be given after each such
notice.

A member of the VRB appointed by the Governor-General who
usually presides at VRB hearings, and who usually has legal
qualifications.
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Services Member

was nominated by an organisation representing veterans
throughout Australia, and who usually has broad and extensive
military experience.

Specialist Medical Review Council, which reviews
determinations of the RMA.

Statement of Principles determined by the RMA.
Safety, Rehabilitation and Compensation Act 1988.

A person has ‘standing’ if that person has a sufficient interest,
recognised by law, in a matter such that it enables the person to
apply to the court or tribunal about that matter.

attend or produce documents to that court or tribunal. Failure to
comply with a summons may be a criminal offence.

an AAT review (also called ‘s 37 documents’).

A VRB hearing conducted by telephone between a VRB hearing
room and another location.

Training and Information Program funded by DVA for training
pension and welfare officers and representatives, conducted by
ESO, DVA and VRB trainers.

Veterans’ Affairs Network: a network of client service offices of

the Department of Veterans” Affairs.

A VRB hearing conducted by video-link between a VRB hearing
room and another location.

A health card that enables the holder to obtain medical
treatment at Commonwealth expense for particular conditions
for which the person has an entitlement to treatment under the
VEA or MRCA.
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able to earn in suitable work, 120,121

actual earnings, 119,120

Administrative Appeals Tribunal, 22,72,73
aggravation, 66,67,98,99,101,114,115,119,125
alcohol, 70

allotment for duty in an operational area, 57
amputation, 89,90

application day, 80,85,86

application for increase in pension, 72,74
arose out of, 64,70,94

assessment, 80

assessment period,80

attendant allowance, 90

attributable to, 64,65,94

Australian Federal Police, 61

Australian mariner,56

beyond reasonable doubt, 59,74,75,77

British nuclear test defence service, 56,59
but for, 65,85,131,110

case appraisal, 9,14,17

case citation, 54

case law, 14,39,50,51,52,77

certificate of readiness, 15,16,22,25,29
choice of VEA or MRCA, 98
chronology, 38,39,42

confidential material, 12

contempt, 47

dates of effect, 39,94

de facto relationship, 118, 137
defence service, 56,58,59,70,96,97,119
delegated legislation, 51,52
dependant, 131

dependent, 131

determining system,103

diagnosis, 32,74,78

dismissal, 20,22,23

electronic lodgement, 11
eligible war service, 456,57
eligible young person,8,129,131
e-mail, 5,43

evidence
by telephone, 16,27
false statements, 28
reimbursement for cost of, 34
rules of, 23

expert evidence, 40

extreme disablement adjustment, 84,89
Federal Court,76,139

Federal Magistrates Court, 139

Federal Register of Legislative Instruments,
52

files, 14,40,41
Freedom of Information, 14

further evidence,13,14,15,18,21,42,81
GARP, 80,81,82,89,112

GARP M, 101,112,113,118,123
general rate,33,84

Gold Card, 60,68,123,127,136
hazardous service, 56,59,74,75,76

hearing
adjournment,26
recording, 27
by telephone, 16
by video, 16,27
VRB procedure, 27,28,29,30

household services, 7
immunity

from legal action, 47
impairment points, 81,82,89,113,114,117
incapacity for service or work, 3,119,120,122
incapacity for work, 5, 105, 106, 109, 110, 134,

independence
of VRB, 3

informal claim,143
insurance
professional indemnity, 47
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interim compensation, 114,115
Interim Forces, 56
intermediate rate, 84,85,86
Internet, 5,33,50,52
jurisdiction

of VRB, 3,23,52
kind of death, 74,76,78,93,94
legal aid, 36,104
legal personal representative, 94,109
legal research, 50
liability, 40,62,
lifestyle, 78,80,81,82,101,107,108
lifestyle rating, 82,89

lodgement
VRB application, 11,13,16

lump sum,101, 114,118,122,135,136,137
marriage-like relationship, 91

material contribution, 66
to a sign or symptom, 66

medical treatment, 3,68,136

member of a Peacekeeping Force, 56
member of the Forces, 56,59

merchant navy, 147

merits review, 2,103

needs assessment, 108,110,111,12
networking, 49

non-warlike service, 58,97,101,104,110,113
normal earnings,119,120

normal weekly hours, 119,121
occurrence, 64

operational service, 56,57,58,59
orphan’s pension, 3,91,94

partner, 49,84,91,92,93,127,131,132,136
peacekeeping service,56,59,60,101
peacetime service, 32,33,97,104

permanent
impairment,3,70,101,109,111,112,113,114,11
5,123,124

pharmaceutical allowance, 136,137

practice direction,13,17,36
privacy, 47

protection
from legal action, 47

qualifying service, 56,58,60

raised facts, 76,77

reasonable hypothesis,59,75,76,77,110
reasonable satisfaction, 74,75,77

reasons, 9,16,20,22,23,26,27,30,32,33,37,53,84

reconsideration
section 347, 21
section 349, 103

record-keeping, 43

Registry
of VRB, 4

rehabilitation,
32,41,60,79,96,97,101,111,113,120,125

rehabilitation assessment,125

reimbursement
for cost of treatment, 14,34,101,127

Repatriation Medical Authority, 75
representatives, 13,14,15,22,29,30,31,36
researchers, 50

scope of service, 63

section 137 report, 14,15

section 31 review,21,72

serious and permanent impairment, 70
serious breach of discipline, 70

serious default, 70

service chief, 3,10,26,101,102,109,125,127
service eligibility, 55

social events, 63

special rate, 84,85,86,94

Special Rate Disability Pension,
101,107,111,123

Specialist Medical Review Council, 75
specific disability payment,80,89
Sporting activities, 63

SRCA, 41,60,96,97,111

standards of proof, 74,110
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Statements of Principles, 39,75

submissions
written, 14,15,29,42

suitable work, 119,120
summons, 15,46
telephone allowance, 136
temporary special rate,88

travelling to or from duty, 65
treatment,
3,68,79,91,101,109,110,111,113,126,127,136

unintended consequence of medical
treatment, 68

veteran, 56

war widow, 91,94,136

warlike service, 55,58,60,97,101,104
White Card, 127

wilful act, 70

wilful false representation, 71

withdrawal
of VRB application, 24

witnesses
preparing, 40
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